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APPLICATION. 


$171. Frmre.—Representation.—Warranty.—The application 
provided that “It is hereby declared that the above are true and 
fair answers to the foregoing questions, in which there are no 
misrepresentations or suppressions of known facts; and I ac- 
knowledge and agree that the above statement shall form the 
basis of the agreement with the Society.” Some of the questions 
were of a character to which only problematical answers could 
be given. Held, that the application was not a warranty, but only 
a representation, which required good faith, and an absence of 
intentional misrepresentation or concealment in the answers, 
though they might not be strictly true in fact. 

Il. Masons’ Society vs. Winthrop. 


Rep'd Jour’), p 809, Itz. 8. C. 








Digest of Decisions. 
CONTRACT. 


$172. Fire.—Validity of Parol.—Authority under Charter 
—A valid contract of insurance can be made by parol unless pro- 
hibited by statute or other positive regulation. 

Sanborn vs. Firemen’s Ins. Co., 16 Gray, 448; Trustees of Bapt. Ch. vs. 
Brooklyn Fire Ins. Co., 19 N. Y., 305; May on Ins., secs., 14-23 ; Kelly 
vs. Commonwealth Ins. Co., 10 Bosw., 82. Cases of Cockerill vs. Ins. Co. 
16 Ohio, 148 ; Duer on Ins., 60; Millar on Ins., 30, distinguished. 

The company was organized under a general law which re- 
quired a filing of the charter, in which should be set forth the 
manner in which the corporate powers were to be exercised, etc. 
The charter so filed declared its purpose and business to be, to 
make insurance by instrument under seal or otherwise, etc.; also 
that the president should be authorized to make contracts of in- 
surance “in and by policy of insurance in writing, to be signed 
by the president or other officer, and the secretary.” Held, that 
these provisions are the language of the company, and simply in- 
dicate the ordinary mode of transacting the business of the com- 
pany ; they do not prescribe the essential form in which the con- 
tracts shall be made: 

Sanborn vs, Firemen’s Ins, Co., and Trustees, etc. supra. 

Held, that the company cannot shelter itself behind its charter 
to secure exemption from parol contracts, made in good faith with 
insured payties. Held, that chap. 196, sec. 1, of the Massachu- 
setts acts of 1864, does not prohibit parol contracts, but only the 
practice of referring to a set of conditions not set forth in the 
policy. 

Relief F. Ins. Co. vs. Shaw. 

Rep’d Jour’l, p. 713. 


CORPORATION. 


§173. Frire.—Special Legislation.— Evidence of Legal Existence. 
—Ch. 61, Sp. laws 1865, of Minnesota, which purports to amend 
ch. 7 and 8, laws 1853, being the charter of “the St. Paul Mutual 
Insurance Company,” is not obnoxious to that clause of our con- 
stitution which forbids the formation of corporations by special 
act. A continued user of the franchises of an incorporated and 
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organized company by persons assuming to act as the directors 
and officers of such company, persons in the actual possession 
and exercise of such franchises, and in possession and con- 
trol of the company’s records, and who have carried on its 
business without any objection, is competent evidence of the 
continued corporate existence of such company, and the persons 
who thus claimed to be its directors, and acted as such, were its 
legal directors. 

St. Paul F. & M. Ins. Co. vs. Allis et al. 

Rep’d Jour’, p. 789. Mrny. 8. C. 


DESCRIPTION. 


§ 174. Frire.— Occupation.— Warranty.—Construction of Sta- 
tute.— Title—The policy stipulated that the application should be 
considered a part thereof and a warranty, and that any false re- 
presentations as to the condition, situation or occupancy should 
render it void ; also that if the interest of the insured was any 
other than that of sole and unconditioned ownership, it must be 
so expressed or the policy should be void; also, if the house 
should remain vacant for ten days without notice or consent the 
policy should be void. Held, that if the house was not occupied 
as represented, that the contract was violated at its inception and 
never became binding on the company. Held, that a statement 
in the policy of the existing use of the premises was a warranty 
that they were so used in presenti. 

Flanders on Ins., 289. 

Held, that the policy was avoided by any false statement, 
whether material or not. 

Flanders on Ins., 282. 

Held, that the provision in the Kentucky statute of Feb. 4th, 
1874, that all statements or descriptions in the application shall 
be deemed representations and not warranties, only applies to 
those cases where the parties are silent as to the effect of such 
statements ; it does not hinder the parties from agreeing that they 
shall be warranties. 

Sedgwick on Statutory and Const. Law., 109. 


Held, that where the property is held subject to a vendor’s 
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lien for a part of the purchase-money, this is not a sole and un- 
conditional ownership. 

Security Ins. Co. vs. Bunger, ete., 6 Bush., 147 ; Story’s Equity Jurisp., 
21217; 4 Kent’s Com., sect. 28, p. 152. 

Farmers & Drovers Ins. Co. vs. Curry. 

Rep’d Jour'l, p. 733. 


EVIDENCE. 


§175. Fire.—Sufficiency of, on Demurrer.— Title.—Adjustment 
—In determining whether the facts have been sufficiently estab- 
lished by the evidence, where the case comes before an appellate 
court on a demurrer filed by defendant, the rule is, that the de- 
murrant must be considered as admitting all that can reasonably 
be inferred by a jury from the evidence given by the other party, 
and as waiving all the evidence on his part which contradicts 
that offered by the other party, or the credit of which is im- 
peached, and all inferences from his own evidence which do not 
necessarily flow from it. A recital in the policy that the goods 
were F.’s, and proofs showing the loss to the plaintiff 8. by 
their destruction, is evidence from which a jury might reason- 
ably infer that the goods belonged to F. when the policy was is- 
‘sued, and that they had been transferred to S. as owner prior to 
their destruction. 

Muleman vs. National Ins. Co., 5 W. Va. R., 508. 

Evidence that adjusters from several companies concerned in 
the loss, took charge of the adjustment, and evidence of one M., 
a general agent who procured the policy in question, though not 
the compsny’s agent, that he learned from their statements and 
conduct that they were authorized to act for that company, 
is evidence from which a jury might infer they were authorized 
to act for the company in question. Where the adjusters, with 
full knowledge of the facts, took evidence of the losses, delivered 
a copy of the adjustment in the handwriting of their clerk to a 
representative of the insured, und agreed to see the company 
about waiving the sixty days clause in the matter of payment, 
and nothing further was heard from the company until payment 
was refused whey demanded at the expiration of that time; 
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Held, that this was evidence from which the court on demurrer 
had a right to infer that an adjustment was made. 


Stolle vs. Attna F. & M. Ins. Co, 
Rep’d Jour’l, p. 778. W. Va. C. A. 


$176. Fire.—Practice—Where an action is tried by the Dis- 
trict Court in Minnesota, itself without a jury, a motion in that 
court for a new trial upon the ground that the evidence does not 
justify any finding of fact, is not necessary in order to entitle an 
appellant to raise the question of the sufficiency of the evidence 
in this court. The statute gives a party the right to make the 
motion below if he desires to do so, but does not require him 
to make it as a prerequisite to have the sufficiency of the evidence 
examined in the appellate court. : 

St. Paul F. & M. Ins. Co. vs. Allis et ul. 


JURISDICTION. 


$177. Fire.— Authority of State Court.—Appeal to Federal 
Court.—Revecation of License.—Constitutionality of State Law.— 
Where the company agreed, as a condition of admission to do 
business in the State, to abstain from appeal to a Federal court, 
and its license having been revoked on account of the violation 
of the condition, the company claimed the right to continue act- 
ing under the license, on the ground that the condition was void ; 
Held, that the fact that a suit affecting the prerogatives of a State 
has been settled by a State officer is immaterial as affecting the 
jurisdiction of an appellate court, where the subject matter is one 
affecting the sovereignty, franchises or prerogative of the State. 

Cases of Attorney General vs. R. R. Cos., 35 Wis., 425; Attorney Gen- 
eral vs. Eau Claire, 37 Wis., 340; State vs. Baker, 38 Wis., 71; State vs. 
Supervisors, ib., 554, distinguished. 

Held, that the omission in a statute to provide for notices to 
parties in interest does not render the statute invalid. Held, that 
the revocation of the license is a ministerial act. In Morse vs. 
Home Ins. Co., 20 Wall., 445, it was decided that the right of a 
corporation to remove a cause from a State to a United States 
court might be exercised, even though the party had agreed 
that the cause should not be removed, and that the agreement 
not to remove was not rendered valid by a State law authorizing it. 
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Under this decision it follows that the jurisdiction of the State 
court was ousted on presentation of the petition for removal. 


Gordon vs. Longest, 16 Pet., 97 ; Kanouse vs. Martin, 15 How., 198; 
Ins. Co. vs. Dunn., 19 Wall., 214. 


The constitutionality of the State law, however, was not in is- 
sue, and the decision that it was invalid was extra-judicial. 


Cohen vs. State of Virginia, 6 Wheat., 264; Ex Parte Christy, 3 How., 
292 ; Peck vs. Jenness et al., 7 How., 612; Caroll vs. Caroll, 16 How., 275. 


A State statute providing that a corporation shall be compelled 
to file with the State officer, as a condition precedent to its doing 
business in the State, an agreement not to remove causes in which 
it is a party, is within the power of the State, even if the agree- 
ment is not valid inlaw. Such a statute is purely a matter of 
State policy, and not subject to Federal control in any form. 

Cooper vs. Telfair, 4 Dallas, 14 ; Parsons vs. Bedford, 3 Pet., 433; U. S. 
vs. Coombs, 12 Pet., 72 ; Carpenter vs. Pennsylvania, 17 How., 456 ; Han- 
nay vs. Eve, 3 Cranch 242 ; Saunderson vs. Rowles, 4 Burr., 2064 ; Ins. Co. 
vs. French, 18 How., 404; Paul vs. Virginia, 8 Wall., 168; Ducat vs. Chi- 
cago, 18 Wall., 410; Ins. Co. vs. Mass., ib., 566; Osborn vs. Mobile, 16 
Wall., 479; Ducat vs. Chicago U. S. S. C., 1870; Bank of Augusta vs. 
Earle, 13 Pet., 519. 

If such a statute is unconstitutional, the State officer has no 
power to issue a license to the corporation, and should be com- 
manded to revoke any license he may have issued. 

Slauson vs. Racine, 13 Wis., 398 ; Lynch vs. Economy, 27 Wis., 69 ; State 
vs. Dousman 28 Wis., 541. 


A State cannot be sued indirectly by proceedings against one 
of its officers, and where so sued in a Federal court the jurisdic- 
tion of the State courts will not be ousted. Even if the Federal 
court has granted an injunction, the State court may issue a writ 
of mandamus to the party enjoined, commanding him to violate 
the Federal writ. 

Federalist No. 80; Story’s Const., sec. 1682; 1 Kent, 298 ; Georgia vs. 
Brailsford, 2 Dallas 402; Cohen vs. Virginia, 6 Wheat., 264; Chisholm vs. 
Georgia, 2 Dallas, 419 ; 1 Kent, 296 ; Hollingsworth vs. Virginia, 3 Dallas, 
878 ; United States vs. Peters, 5 Cranch, 115 ; Osborn vs. Bank of U. S., 9 
Wheat., 739; Governor of Georgia vs. Madrazo, 1 Peters, 110; Kentucky 
vs. Dennison, 24 How., 66; Dodge vs. Woolsey, 18 How., 331; State Bank 
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vs. Knoop, 16 How., 369; Davis vs. Grey, 16 Wall., 203, and cases there 
cited ; Gelpecke vs. Dubuque, 1 Wall., 175. 


State vs. Doyle. 
Rep’d Jour’l, p. 209. 


LIMITATION CLAUSE. 


$178. Fire.—Zstoppel—Where the complaint was filed with- 
in the year, but no summons was issued, at the request, and upon 
the agreement of the defendant’s attorney to enter an appearance, 
the defendant cannot set up that suit was not begun within a 
year, 


Akin vs. L., L. & G. Ins. Co. 
Rep’d Jour’l, p. 341. 


MORTGAGE. 


§ 179. Fire.—Recovery in Case of Mistake in Policy.—The 

- premium was paid to the agent for the renewal of a policy by A., 

loss payable to W. to the extent of his interest as mortgagee, and 

a renewal receipt taken. The company, by mistake, instead of 

renewing, made out a new policy to W. as owner, which fact was 

undiscovered until after the loss, when, with the consent of A., 
the company paid to W. the amount of his interest. 

McCulloch vs. Ins. Co., 1 Pick., 277; Lightbody vs. North American Ins. 
Co., 23 Wend., 18; State Fire Marine Ins. Co. vs. Porter, 3 Grant, Pa. 
Cases, 123; Eureka Ins. Co. vs. Robinson, Rea & Co., 56 Pa. St., 256 
Benjamin vs. Saratoga Mut. Fire Ins. Co., 17 N. Y., 415; Audubon vs. Ex 
celsior Ins. Co., 27 N. Y., 216; Kohne vs. Ins. Co. of North America, 1 
Wash., 93; American Horse Ins. Co. vs. Patterson, 28 Ind., 17; New En- 
gland Fire and Marine Ins. Co. vs. Robinson, 25 Ind., 536; Flanders on 
Fire Ins., 118. 

Held, that A. was entitled in a suit at law to recover the balance 
due above the mortgage. 

Akin vs. L., L. & G. Ins. Co. 


POLICY. 


§ 180. Fire.—Assignment.— Waiver.—Cancellation—The pol- 
icy provided that unless its assignment is approved by the com- 





808 Digest of Decisions. [ Nov. 


pany by an indorsement thereof, the policy shall be void. Held, 
that the courts will only enforce such a provision if the assign- 
ment was made before the loss, 

Minturn vs. Ins. Co., 10 Gray, (Mass.,) 507; Smith vs. Ins. Co., 1 Hill, 
N. Y., 497. 

Held, that the company by its conduct may waive such a pro- 
vision. 

Pennsylvania Ins. Co. vs. Bowman, 44 Pa. St. R., (8 Wright,) 89 ; Mule- 
man vs. National Ins. Co., 6 W. Va., 508; Bigelow on Estoppel, 524, 553 ; 
Ripley vs. Aitna Ins. Co., 30 N. Y., 1386, 164; 50 N. Y., 575; Herman’s Law 
of Estoppel, 343, 331. 

Where the policy provided that it might be canceled at the 
option of the insured, and the secretary upon inquiry informed 
an agent of the insured that it was not necessary to send on the 
policy for an indorsement of the assignment, the insured was 
left in the condition of having the policy terminated without the 
refunding of the premium, if a requirement that consent to the 
assignment should be enforced. ' Held, that this act of the sec:e- 
tary was a waiver of the required indorsement. 

Stolle vs. Altna F. & M. Ins. Co. 


PROOFS OF LOSS. 


$181. Fime.— Waiver.—Where the agent of defendant refused 
to accept proofs of loss on the ground that there was no contract, 
it was a waiver of the production of preliminary proofs. 

Flanders on Fire Ins., 541. 

Akin vs. L., L. & G. Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED sS1ATE5 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF ILLINOIS. 


ILLINOIS MASONS’ SOCIETY 
vs. 
CHARLES E. R. WINTHROP.* 


The application provided that, ‘It is hereby declared that the above are true and 
fair answers to the foregoing questions, in which there are no misrepresenta- 
tions or suppressions of known facts ; and I acknowledge and agree that the 
above statement shall form the basis of the agreement with the society.” Some 
of the questions were of a character to which only problematical answers 
could be given. 


Held, that the application was not a warranty, but only a representation, which re- 
quired fairness, good faith, and an absence of intentional misrepresentation 
or concealment. 


Judgment affirmed. 


H. M. Triste and Geo. Inz, for Appellant. 
Gro. W. Watt and E. W. Pierce, for Appellee. 


Watxer, J. 
This action was based upon a breach of a covenant contained in a 
certificate of membership in the Illinois Masons’ Benevolent Society. 


* Opinion filed October 9, 1877. 
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The certificate is in the nature of a policy of insurance on the life of 
Edward H. Price, issued in his lifetime. The covenant consists of a 
promise or agreement by the society, with the assured, to pay to 
Sarah A. Price, the wife of assured, within thirty days after due no- 
tice and satisfactory evidence of the death of assured, for every mem- 
ber of the society, belonging to four classes into which they are di- 
vided, certain amounts for each member, the sums being different for 
each class. 

The organization is a kind of mutual benefit association, managed 
by a directory, and the expenses and losses of the society are paid by 
assessments made upon the members for such purposes. 

Price made an application to become a member, and answered in- 
terrogatories propounded by the company, contained in a printed 
form, furnished for the purpose. To the’ question as to complexion, 
he answered “florid.” To the question, “ Are you in good health ?” 
he answered, ‘‘ Getting well from a slight bilious attack.” He also 
answered, ‘‘general appearance healthy,” and the statement con- 
cluded: ‘‘It is hereby declared that the above are true and fair an- 
swers to the foregoing questions, in which there are no misrepresen- 
tations or suppressions of known facts ; and I acknowledge and agree 
that the above statement shall form the basis of the agreement with 
the society.” This application and statement was filled out by Price, 
and signed by him. The form was obtained from Alman, the agent 
of the company, who was present when it was made and received, 
and sent it to the company indorsed “a good healthy brother,” and 
their medical examiner indorsed it “ approved.” 

The society thereupon issued the certificate sued upon, and it was 
delivered to Price, he having paid the advance fee for admission of 
six dollars. The application was dated on the 24th of February, 
1874. The certificate of membership was dated on the twenty-eighth 
of the same month, and Price died on the 6th of the ensuing April. 
Proof of death was properly made and furnished with proper notice, 
and the society failing and refusing to pay the amount specified in 
the certificate of membership, this suit was brought to recover the 
amount. 

It appears that Price was taken sick about the 25th of January, 
1874, and returned from Chebance, where he was carrying on a drug 
store, to T'amaroa, on the 28th of the same month. He appeared to 
be convalescing for some days after his return, and had a relapse, 
and the physician pronounced it biliousness. He was out a few days 
and was again attacked, but he was out again in a few days, and the 
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evidence shows he was up and seemed to be recovering when the ap- 
plication was made, and was talking of going back to Chebance. In 
a week or ten days after making the application he was again attack- 
ed, and from that time till his death he continued to get up and to 
relapse at intervals, until his last attack, about two weeks before his 
death. Whilst he was at Tamaroa, he attended to some business, 
and was, until his last relapse, in bed but a small portion of the day- 
time, and was talking of, and arranging to return to Chebance. 

The answers, of course, enter into the application, because, if for 
no other reason, that assured expressly agreed they should be the 
basis of the agreement with the society. But the effect that shall be 
given to the representations is the principal question in dispute be- 
tween the parties. Appellants claim they were intended to be, and 
should be held to constitute a warranty of their truth, and if any or 
either of them are shown to be untrue, whether their falsity was 
known, or whether intentionally or unintentionally the truth was 
concealed, or it was only from the want of memory or inadvertence, 
there can be no recovery. On the other hand, it is contended that 
the answers are not warranties but simply representations, and that 
if made in good faith, although some one or more of them may be 
untrue, if the misstatement was not intentional, but was made in good 
faith and under the belief that the facts were true, that the misstate- 
ment did not operate to avoid the policy. 

The clatse stating that assured agreed “that the statement shall 
form the basis of the agreement with the society,” is different from 
the agreements usually contained in life policies. In such instru- 
meuts it is usually expressly agreed that the statement is a warranty, 
and that if any part of it should prove to be untrue that the policy 
should be void. With persons of ordinary intelligence, the language 
used in this application would not be so understood. Nor do we 
suppose that the promoters of this enterprise, when they adopted 
this form, intended that it should operate as a warranty, such as is 
usually inserted in life policies. Nor can we suppose for a moment 
that they would adopt a form of words that would be understood one 
way by the applicant, and would be construed in another by the 
courts, and thus cheat, wrong or defraud a brother. Such a suppo- 
sition cannot for a moment be entertained. Ifthe language employed 
was intended to operate as the usual warranty, we apprehend it has 
not been so understood by those or any portion of them who had ap- 
plied for membership before the death of Price. 

If intended as an absolute warranty that the statement and every 
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part of it was true, why limit it in the previous part of the statement 
to no misrepresentation or suppression of known facts? This the 
company required of each applicant, and when they mad: that require- 
ment, they by implication absolved him from any injurious conse- 
quences from misrepresentation or failure to disclose unknown facts. 
If a warranty was required of the answers to some of these questions, 
it would be useless for persons to become members of the society. 
E.ch applicant is required to answer the question whether he is able 
to earn a livelihood for himself and fumily. Now with the great ma- 
jority of men this is problematical. That power depends upon so 
large a number of circumstances that a prudent man might well hesi- 
tite to answer it in the affirmative. The solution of this question 
depends with most men so decidedly on such a variety of cuntingen- 
cies, that almost any man, whatever his mental or physical endow- 
ments, would be regarded as extremely rash to warrant that he could. 
If able at the time, what guaranty that he could do so for any defin- 
ite period? Does this statement require that he should remain s9 
during life, or for ashorter period, and if so, for what period? It is 
manifest that all that can be required of the applicant is that he 
should give to this question an answer based on an honest, fair and 
intelligent belief. 

The applicant is also asked if his ancestors generally reached old 
age. Now who are h's ancestors referred to in this interrogatory ? 
How many generations back is it intended to extend? And sup- 
pose the applicant, on slight or unreliable infurma‘ion, answers in 
the affirmative, do the directors suppose they can show the misinfor- 
mation and defeat a recovery? If such a construction is to be given 
to this application, then members, if not wronged, cheated or de- 
frauded, are, we have no doubt, generally deceived unintentionally. 
Suppose to the question, whether the applicant is at the t'me in good 
health, the answer is in the affirmative, is every slight obstruction to 
the performance of their proper functions, by the various agencies of 
the system, to be held as a breach of warranty and to avoid the 
policy ? Such we presume was never intended to be the con-truction 
given to the answer, as all know that but a small percentage of the 
human family are entirely free from some infirmity, slight or serious. 

There is the question, whether the applicant has ever had any seri- 
ous illness or personal injury. Suppose the applicant answers in the 
negative, may the society show that the applicant in his early infancy, 
and so far back that it is beyond memory’s reach, had serious illness, 
and defeat a recovery, although he never had b.en informed of the 
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fact? That would be a fact that would, in all probability, be wholly 
unknown to him, and neither party intended that a negative answer 
should be a warranty that it did not so occur, and a misrepresenta- 
tion or suppression of such an unknown fact was intended to be ex: 
ceptional in the statement. It was only known facts that were not 
to be misrepresente:l or suppressed. 

Again, what is to be understood by ‘‘ serious illness?” If any 
sickness which may terminate in death, then it must embrace almost 
every distemper in the entire caialogue of diseases. To give such an 
interpretation to this expression would, we have no doubt, defeat a 
recovery in a large majority of the certificates issued by the society. 
The true construction of the language must be that the applicant has 
never been so seriously ill as to permanently impair his constitution 
and render the risk unusually hazardous. It seems to us that th'sis the 
only reasonable construction that can be given to the language. It is 
reas:nable and is fair to both parties, and works no hardship or in- 
justice to any one, whether the answers are warranted to be true, or 
only as a fair statement of facts honestly and truly given, as under- 
stocd by the applicant. 

From what has been said, we are unable to hold that the statement 
was made or intended as a warranty of the absolute truth of the an- 
swers. But the statement was only designed to insure honesty and 
good faith in making them, otherwise the statement would not have 
contained the limitation that they were true and fair answers, “ in 
which there is no misrepresentation or suppression of known facts.” 

This gives force to the whole of the statement, and repels the pre- 
sumption that it was understood or intended to be a warranty, and 
with this language used in the representation we can only hold that 
it was intended by the applicant, or expected by the society, that the 
statement should be fair, truthful, and free from all effort to misre- 
present or suppress facts, or intention to cheat, wrong, or defraud the 

.sceiety. We think when there is truth, fairness and gvod faith, that 
the representations of the application, although from want of infor- 
mation or through inadvertence they may not be strictiy true in fact, 
are allthat is required. 

It then remains to determine whether the verdict is sustained by the 
eviden-e and the jury were properly instructed. It is claimed that 
the representations were false in the statements that Price was in 
general appearance healthy, and that he was recovering from a slight 
bilious attack. It is insisted that the evidence shows that he was, at 
the time, pale and emaciate’, and that he was not healthy in appear- 
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ance, and that this misrepresentation misled the society in granting 
the certificate. Many persons pale in complexion, and of emaciated 
appearance, are not only healthy, but are long lived ; nor does their 
appearance indicate that they are unhealthy. The mere amount of 
flesh a person may have is no certain indication of the state of his 
health or the vigor of his constitution. Alman, who received the ap- 
plication, says he was pale at the time, but says nothing of his being 
reduced in flesh, or feeble. Others so speak of his appearance, some 
twenty days or more after he filled up and signed the application. He 
had then had several relapses, and was evidently in worse health than 
on the 24th of February. 

The record is singularly lavish of proof as to his appearance and 
condition at the date of the application. Alman says he was pale, 
but he regarded him healthy. Mrs. Price says he appeared to be re- 
covering at and previous to that time, and they so considered him. 
That he did not relapse for about ten days afterward. That his ap- 
petite was good, and he slept well, and was intending and preparing 
to return to Chebance in a few days. That after his attack at that 
place he was seldom in bed more than a half a day at a time until his 
final relapse, some two weeks before his death, and it appears that he 
was surprised when informed he could not recover. And Mrs. Price 
says she had not supposed he was in any danger until told to send for 
another physician. 

From all of this testimony the jury were warranted in finding that 
he acted in good faith, and honestly believed he was stating nothing 
but the truth when he said he was “ getting well from a slight bilious 
attack.” But it is said he had practiced as a physician, and should 
have known that he was not, but was still laboring under disease. He 
certainly had all the symptoms of convalescence, and when it is con- 
sidered that a number of physicians who saw him, and others who 
heard all of the evidence, failed to agree as to the character of the dis- 
ease of which he died, it is not strange that he should have been de- 
ceived as to its character, or that it would return when he made his 
application, Physicians had called his disease biliousness, and all of 
the doctors say the disease was obscure, and it was difficult to deter- 
mine its character even after it had developed so as to produce death. 
How then could he know at that early period ? But all the evi- 
dence considered, we think the jury were warranted in finding that 
Price acted in good faith, and made no intentional misrepresentations 
or concealments in the application. If Aiman had regarded any of the 
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representations as untrue or doubtful, he would have undoubtedly 
notified the company. 

Some stress is laid on the fact that some eighteen days before he 
made the application he executed his will, and said he wished to pre- 
pare it as he did not know what might happen, and his business an- 
noyed him when he was sick. The scrivener who drew the will had no 
recollection of the remark, but if it was made it had no particular 
significance, as such expressions would be true of nearly all men in the 
best of health and with the brighest prospects of long life. 

A careful examination of the instructions fail to disclose any error 
in giving, refusing or modifying them, that requires a reversal. We 
fail to see that a jury of ordinary intelligence could suppose that the 
court assumed by the instructions, or any of them, any fact as estab- 
lished. The instructions do not bear such an interpretation. We do 
not see how the jury could understand appellee’s second instruction 
as requiring appellant to establish all of its pleas to defeat a recovery. 
The modification of appellant’s instructions that were given, only con- 
formed them to the views here expressed, and as to whether the repre- 
sentations were or not a warranty, the instructions fairly presented 
the law of the case to the jury, and they were not misled by them, and 


their verdict is justified by the evidence, and the judgment of the 
court below must be affirmed. 
Judgment affirmed. 


SUPREME COURT OF KANSAS. 


Error from Wyandott County. 


A. B. BARTLETT, Plaintiff in Error, 
vs, 


CHOTEAU INS. CO., Defendant in Error.* 


A statute prohibiting insurance corporations from ‘‘ taking risks’’ or transacting 
any ‘‘ business of insurance” except upon certain conditions, does not, even 


* Syllabus by the Court. 
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when such conditions are not complied with, invalidate subscriptions made to 
the capital stock of such corporations or notes given in payment thereof. 


All the justices concurring. 


Brewer, J. 

There is but one point involved in this case submitted to the court. 
Article XI, chap. 23, sec. 103, prescribes that “ no insurance company 
created by or under the laws of any other State or territory shall di- 
rectly or indirectly take risks to transact any business of insurance 
without first obtaining a certificate of authority from the secretary of 
state.” Sec. 105 prescribesin brief that no insurance company shall 
transact any business of insurance uules; it shall be posses:ed of one 
hundred thousand dollars in paid-up capital. It is admitted that the 
Chouteau Ivsurance Company has no such certificate from the auditor 
of state, and that it is a foreign insurance company. 

The plaintiff in error subscribed for stock in this company, paid 
part cash and gave his notes for the balance. The wholv transaction 
took place in this State. Was the plaintiff in error liable on these 
notes? Clearly so. The only prohibition in the statute is on “ risks ” 
and ‘‘ business of insurance,” but “ stock subscriptions ” are neither, 
at least not in legal parlance ; though when taken in some corpora- 
ti. ns there is a sens» in which they may well be called risks. But in 
legal phraseology they are as distinct as any transactions known to 
the law. Stock subscriptious are for the building up of the corpora- 
tion,and antedute the business of insurance and taking risks for 
which it is chartered. They fall no more within the terms “ risks’ 
and “ business of insurance,” than do contracts for the rent of offices, 
purchase of paper and other stationery, advertisements, ete. If they 
were included within the prohibition we should have the legislature 
gravely declaring that no insurance corporation could take a valid sub- 
scription of stock until it had a capital of one hundred thousand dol- 
lars. The comments of counsel upon the effect of secs. 91 etc., upon 
the question, have no foundation in the case made, and need not be 
considered. 

The judgment will be affirmed. All the justices concurring. 





United Fire Association vs. Benseman. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Court of Common Pleas of Schuylkill County. 


UNITED FIRE ASSOCIATION 
vs, 
H. C. BENSEMAN. * 


Directors of a fire insurance company have not the power to change the location of 
the office and place of holding the election. 


Quo warranto and not mandamus is the mode of testing the qualifications of offi- 
cers of a corporation. 


This was a petition for a mandamus. The facts are as follows : 

The United Fire Association was created by charter granted by the 
Court of Common Pleas of Schuylkill County, on the 8th day of June, 
A. D. 1874. 

On the 23d day of June, A. D. 1874, the first meeting of the mem- 
bers of said association was held for the purpose of organizing under 
their charter ; at which meeting, pursuant to Article 1 of their char- 
ter, they passed, inier alia, the following by-laws, to wit : 

“The principal place of business of said corporation shall be at 
Minersville, Schuylkill County, Pa.” 

‘*The annual meetings of the United Fire Association of Schuyl- 
kill Co., Pa., shall be held on the first Tuesday in the month of June, 
between the hours of ten A. M. and two o’clock P. M., in each and 
every year, at the office of the company, in the borough of Miners- 
ville, Pa., for the election of directors,” etc. 

At this meeting a board of twelve directors was elected, and H. C. 
Benseman, the defendant in error, was elected as secretary for one 
year. 

* Decision rendered March 26, 1877. From the Pittsburgh Legal Journal. 
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On the 2d of February, A. D. 1875, at a regular meeting of the 
board of directors, a committee, previously appointed, reported in 
favor of removing the home office from Minersville to Pottsville, 
which resolution was carried, notwithstanding the secretary read a 
written opinion of Charles N. Brum, Esq., solicitor elect of the cor- 
poration, which, after his argument and authorities cited, read as fol- 
lows, to wit : 

1. ‘That under your charter the directors have no power to make 
by-laws, and, therefore, have no power to amend or repeal by-laws.” 

2. ‘* That the corporation by its individual members in the exer- 
cise of their legal rights, having formally passed a by-law fixing the 
principal office of said corporation at Minersville, the board of di- 
rectors, being only agents or creatures of said corporation, have no 
power or control over the locality or place of said principal office.” 

' 8. “That the board of directors of the United Fire Association of 
Schuy)kill County have no legal right to remove the office of said asso- 
ciation from Minersville to Pottsville.” 

The secretary insisting upon the illegality of the action of the 
board of directors, the following resolution was adopted, to wit : 

“ That we declare the office of secretary vacant, for refusing or ob- 
jecting to acquiescence in the removal of office, as the directors have 
decided it legal.” 

On the following 5th of February, the executive committee met 
and passed a resolution to remove H. C. Benseman, as secretary. 

On Tuesday, the first day of June, A. D. 1875, there were two elections 
held for directors of the United Fire Association. 

One of these elections was held at the home office of said associa- 
tion, at Minersville, pursuant to by-laws passed by the members of the 
association at its organization, at which election the board cof direc- 
tors was elected which reappointed H. C. Benseman, the defendant 
in error, as secretary for the ensuing year. 

The other election was held at Pottsville, pursuant to the afure- 
said resolution of the beard of directors, passed February 2, 1875, to 
remove the home office from Minersville to Pottsville, which appoint- 
ed Charles Benseman as secretary for the ensuing year, and who are 
represented as the plaintiffs in error in this case. 


Per Curia. 
That the change of the by-laws made by the board of directois, 
requiring the place of business and the annual meetings of the compa- 
ny to be at Pottsville, instead of Minersville, where it had been fixed 
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by the company, was ultra vires, and that the meeting in Pottsville, 
June Ist, 1875, was illegal, is clearly shown in the opinion of the 
judge in the court below. In addition it may be said that mandamus 
was not the regular mode of showing that the new board of direc- 
tors was elected without authority. The proper proceeding to test 
their official character would be quo warranto, which would result in 
their ouster if illegally elected, and the putting into office of the di- 
rectors legally elected. 
The judgment of refusal of the mandamus is affirmed, with costs. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


Apri Term, 1876. 


WILLIAM A. LEWIS anv WIFE 
vs. 


PHGNIX MUTUAL LIFE INS. CO.* 


L. was insured in a life insurance company by a policy which provided that the 
annual premium, payable in part in cash and in part by a premium note, should 
be paid on or before the 9th of May in each year. The company sent him a 
notice of the premium falling due on the 9th of May, 1874, which he returned 
for correction, an error being discovered in it, and a new notice was sent him, 
which reached him on the 9th of May. On that day he delivered a check for 
the cash part of the premium to B., who had conducted the business with the 
company for him, but was not its agent, and B. on the 13th of May delivered the 
check to an agent of the company, who gave him a renewal receipt for L. L. 
had died suddenly on the 13th, before the agent received the check, but he had 
no knowledge of the fact when he received 1t. The premium note that was to 
have been given at the same time was never given. Held, that, upon these 
facts, as not affected by any question of estoppel, the policy was forfeited. 

The failure to make the premium note would have been enough of itself to work 
a forfeiture of the policy. 


* From advance sheets of 44 Conn., Rep. 
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In addition to the provision of the policy that the premium must be paid on or be- 
fore the day it fell due, there was a notice on every renewal certificate issued, 
that no agent had authority to receive any ame after the day it became 
due without special permission from the officers of the company. Held, that 
the local and limited agents of the company were not to be regarded as having 
the power, by a mere course of dealing on their part with the policy-holders, 
to establish a custom which would nullify these provisions and bind the com- 
pany without its consent or knowledge. 

In the consideration of certain evidence with regard to a custom in this respect, 
reported in the case, the court was of opinion that all that could be claimed 
from the custom was, that the company or its agents were in the habit of 
waiving strict payment at the day in some cases, when there had been no 
change in the health or condition of the insured. 

This being so, there would be nothing that would bind the company to waive 
strict payment in any case, but they would be at liberty in all cases to insist 
upon strict performance. 

The custom manifestly did not extend to a case in which the insured died after the 
premium fell due and before payment. 

The error in the notice sent to the insured was only as to the amount to be paid, 
and he knew it to be an error and sent it back for correction. There was no 
intention on the part of the company to mislead him ; the day of payment 
was correctly stated, and the corrected notice reached him the day the premium 
felldue. The court below charged the jury that if they should find that it 
was the custom of the company to give notice thirty days before of payments 
falling due, and that the insured knew of the custom, and that by the error in 
the notice he was prevented from making the payment when otherwise he 
would have made it, then the company would be estopped from claiming that 
the payment was not made in due time. Held, to be error. 


The court also charged the jury that, if the agent sent the money to the company, 
] 


and the company with full knowledge of all the facts kept it, claiming it as 
their own, then they had waived the forfeiture of the policy. Held, that the 
jury might have been misled by this instruction, and that they should have 
been instructed to ascertain whether, at the time they received the money, they 
knew of the death of the insured, and if not, when they first received the 
knowledge of it, and whether they afterward retained the money intending to 
give validity to the policy, or to await the result of the claim made upon the 
policy. ; 
A waiver is an intentional relinquishment of a known right. 


It is the duty of the court to submit to the jury all controverted questions of 
fact when there is any evidence to support the respective claims of the parties ; 
but if a claim is made which is wholly unsupported by proof, it is error to 
submit it to the jury as if the evidence justified the claim, as the jury would 
be in great danger of being misled. 


Assumpsit upon a policy of life insurance ; brought to the Court 
of Common Pleas of New Haven County, and tried to the jury, on 
the general issue, befure Robinson, J. 

The policy was dated May 9th, 1873, and was upon the life of 
George T. Lillie for the eum of $1,000, payable at the age of thirty- 
eight, the assured then being twenty-eight years of age ; the amount 
being payable to bis mother, one of the plaintiffs, in case of his 
death before reaching that age. The provision of the policy with re- 
gard to the payment of the annual premium was as follows: ‘ This 
policy of assurance witnesseth that the Phonix Mutual Life Insurance 
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Compiny of Hartford, Conn., in consideration of the representations 
made to them in the application for this policy, and of the sum of one 
hundred and thirty-two dollars and eighty-eight cents to them duly 
paid by George T. Lillie, and of the annual payment of a like amount 
on or before the ninth day of May in every year during the contin- 
uance of this policy, do assure the life of George T. Lillie,” ete. 

The renewal receipts given by the defendants upon the payment of 
the anpnal premiums, contained upou their backs a printed notice 
that no agent of the company had authority “to receive any premium 
after date of its being due without special permission from the officers 
of the company.” 

The insured died suddenly on the 13th of May, 1874. The only 
important question in the case was whether the premium due on the 
9th of May, 1874, had been paid by the assured and accepted by the 
company. : 

Upon this point the plaintiffs offered in evidence the following de- 
position of Ambrose E, Beardsley : 

“T lived in Derby for thirty-five years, except three years, while in 
the public service ; have been agent of the defendants ; at one time 
from December, 1869, up to October, 1873 ; was located most of the 
time at Derby and vicinity ; my territory embraced New Haven 
County. Mr. Lillie died May 13th, 1874. Most of tue time my 
business was to solicit applications for insurance, and collect the pre- 
miums. I forwarded the premiums the first three or four years to 
John B. Powell, after that to G. E. Holloway. From the time I 
ceased connection with the company t» the time of the death of Mi. 
Lillie, Mr. Holloway was general agent for Connecticut and Rhode 
Island. From the time I ceased connection with the company to the 
time of Mr. Lillie’s death, Mr. Jewett had the agency ; at the time of 
Mr. Lillie’s death, C. E. Tillinghast was agent for the company, and 
had been since January, I think. It was the custom, and the instruc- 
tion received from the general agent at Hartford to all the sub agents, 
to send notice as near thirty days in advance of the time the premium 
was due as possible. Renewal receipts were forwarded thirty days be-~ 
fore the premium was due, and notices were always sent as soon as 
the receipts were received. Renewal receipis were in the ordinary 
form.of renewal receipts of insurance companies. They were signed 
by the secretary of the company, and became effective when counter- 
signed by the general agent at Hartford, and were ready for delivery 
when received by the sub-agents. The date of the policy of Lillie was 
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May 9th, 1873, and premiums on his policy were due semi-annually ; 
none of the premiums were paid to me as agent of the company. 

“T was in the bar-room of the Bassett House, Birmingham, Friday 
evening, May 8, 1874. Mr. Lillie said, ‘Beardsley, I would Jike to 
have you give me a little information in regard to my insurance in 
the Phoenix.’ I asked him what was the matter ; he said the only 
trouble was he had been called upon for twice as much money »s 
they had before. I saw the notice. I took it to Mr. Tillinghast, the 
agent fro.. whom it came, at New Haven; I gave it to him and 
showed him his mistake ; cannot tell whether I left it with him or not. 
He was the agent to whom Mr. Lillie was to make the payment 
of the premium ; I showed him the renewal notice, which was incor- 
rect ; I told him that he had sent a notice of the premium to be paid 
annually, when it should have been the semi-annual payment ; this was 
May 9, 1874. He turned to his books and found that I was cor- 
rect. He said he would make a correct notice, which he did, and 
gave it to me and asked me to give it to Mr. Lillie, and explain it ; I 
told him I would do so. Before he gave me the corrected notice, I told 
him Mr. Lillie was ready to pay his premium, and would pay it as 
soon as he knew what to pay. I told bim it was possible he might 
be there himself that day. I told Mr. Tillinghast that that premium 
would be paid, and if not paid on that day it would most certainly in 
two or three days; and I told him if anything should happen to 
Lillie I hoped he would not take any advantage of not having ac- 
tually received the money on the day on which it was due, for the 
fault did not rest with Lillie, but from the fact that the notice sent 
was incorrect ; he said ‘ Certainly not.’ Mr. Tillinghast said he should 
consider the policy in force, and hoped he would pay it in a few days, 
and the quicker he paid it the better it would suit him. I told him 
as soon as I could see Lillie he would undoubtedly send the money 
to him. I took the renewal notice with me as Mr. Tillinghast re- 
quested. When I got to the Bassett House the same evening I in- 
quired for Mr. Lillie ; Mr. Wells told me he was not there ; do not 
know that Lillie ever got the renewal notice. Mr. Lillie told me he 
was ready to pay as soon as he knew what to pay, and should keep 
his wages due him from Mr. Wells undisturbed in Wells’s hands until 
this premium was paid, and had been keeping it there for that very 
purpose. I inquired of Mr. Wells for Mr. Lillie ; he asked me if I 
wanted to see him particularly ; I told him I wanted to give him his 
renewal notice, which was now correct, and which I had with me. 
He said, ‘Give it to me and I will give you a check for it, if you 
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know what is to be paid ;’ and said farther, that Lillie had left his 
wages and requested him to pay it assoon asI got home. Mr. Wells 
drew the check. The premium, as near as I can remember, was 
forty-two dollars and some odd cents; and the check was for that 
amount. This was Saturday evening, May 9, 1874. I put the 
check in my pocketbook, and the first time I saw Mr. Tillinghast I 
gave it to him. The check was payable to his order. I made the 
attempt to give the check to Mr. Tillinghast Monday evening. I 
came to New Haven Monday afternoon ; at 4 or 5 o’clock, before 
going home, I went to Mr. Tillinghast’s office for the purpose of giv- 
ing him this check, or leaving it at his office ; this was the only thing 
that called me there ; no one was at the office, and I took the check 
back, expecting to be in the next day. I think I gave the check to 
him Wednesday morning, May 13th ; he took it, and gave me a re- 
newal receipt ; this I gave to Mr. Wells. 

“TI have known the company to receive premiums past due six 
months ; and at least twenty-five per cent of the renewal premiums 
that I have collected have been collected after they were past due, 
and accepted by the company without any hesitation, and with knowl- 
edge of this fact. 

“ Cross Ex. The first I knew of Mr. Lillie’s death was about one 
o'clock of that day ; was informed that he died in the morning ; can- 
not tell who first told me; cannot teil where I first heard that he 
was dead ; heard it just after I had returned from New Haven. I 
believe he died in the Bassett House ; I resided in the next house, 
about forty-two feet from the Bassett House; have no other information 
in regard to his death ; think my father told me in the after:oon that 
he was. dead ; he said ‘He is dead ;’ that is all he said; I said I 
knew it ; that is all I said that remember. I saw his remains first 
the next morning, in the Bassett House. 

“T went to see Mr. Tillinghast at Mr. Lillie’s request. He asked 
me if I was going to New Haven the next day. I told him I thought 
so. He asked me if I would call at Mr. Tillinghast’s office and get a 
correct notice, and find out what he had got to pay, which I did. He 
asked me nothing in relation to the custom of the company as to fail- 
ure to pay premiums when due ; do not remember that I said any- 
thing to him about it ; I may have said he had better attend to it. 
He was employed at the Bassett House as clerk and bar tender ; 
used to meet him quite often there in the evening ; met him at this 
time on the evening of May 8, 1874, accidentally ; had not been there 
for three or four days; cannot tell who were present, if anybody ; 
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think somebody was there. I had an office in New Haven at this 
time ; came to New Haven almost every day ; generally came in very 
early, and staid late at night; had no stated time for coming or 
going. Cannot say what has become of the renewal notice which was 
incorrect. That was all Mr. Lillie requested me to do. No one was 
present in Mr. Tillinghast’s office at the time of my conversation with 
him in regard to the renewal premium except Miss Lewis ; she was 
clerk there. I think the first time I saw Lillie after Friday, was Mon- 
day evening ; if I saw him it was at the hotel ; think he came home 
that night ; did not see him to speak with bim ; cannot tell when [ 
next saw him ; saw him Tuesday night to speak with him ; he was in 
the bat-room of the hotel ; don’t think I had any conversation with 
him Tuesday evening concerning his policy ; think this was the last 
time I saw him in life ; am quite sure it was. 

“T conversed with Mr. Lillie-on the evening of May 12 ; it was some- 
where between half-past seven and nine o’clock of that evening that I 
was there ; I took nothing frcm Mr. Tillinghast to him except the re- 
newal notice. I arrived in New Haven on the afternoon of Monday, 
May 11, 1874, at abont half-past four o’clock ; went to Tillinghast’s 
office about six o’clock ; was not familiar with his office hours. My 
office was in the same building, but not on that floor. Mr. Tillinghast’s 
office was usually open all day and evening ; very seldom went there 
during day or evening when I did vot find it open. I was not in New 
Haven on Tuesday, May 12. Was living in the house with my father 
at this time. Drove to New Haven on the mcrning of the 13th of 
May ; left home at six o’clock, got to New Haven about seven o’clock ; 
very often came as early as this; sometin«s on my regular business, 
sometimes not. Went to Mr. Tillingbast’s office not far from seven 
o’clock, between seven and eight o’clock. Mr. Richmond, an agent of 
Mr. Tillinghast, was there. I told Mr. Richmond that I had a check 
in my pocket that belonged at that office, for a premium ; I told him 
I would leave it with him ; he asked whose premium it was, and I 
told him ; he started to the desk, as I supposed, to get the renewal, 
and said, ‘ By the way, I think they are locked in the safe, and I have 
not the key ;’ said Miss Lewis would be in in a moment, and then 
she would attend to it for me; I said ‘ Very well, I have business 
to attend to; I will come in again ;’ I went out; I went to Dr. 
Jewett’s office between eight and nine o’clock; Mr. Richmond came 
up with the renewal receipt in his hand ; he said, ‘ All right, I have 
got them.’ He said ‘Mr. Tillinghast is down stairs ;’ I said, ‘ Very 
well, I will be down in a few minutes.’ He went down ; in ten min- 
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utes, when I had got through with Dr. Jewett, I went down to Mr. 
Tillinghast’s office ; Mr. Tillinghast, Miss Lewis, and Mr. Richmond 
were there ; I gave Mr. Tillinghast the check, and he gave me the re- 
newal receipt ; he gave me the blank notes, one called a semi-anvual 
cash note, the other was a premium note ; the semi-annual note was 
for thirty-three dollars, the premium note was for sixty-six dollars. 
I think I gave those notes to Mr. Wells the same day ; I suppose 
those notes were given to me to have Mr. Lillie sign them ; I think 
Mr. Tillinghast asked me to have the notes signed and to bring them 
back ; I think I told him I would; I did not have them signed or 
sent back ; the reason was that I heard Mr. Lillie was dead. Do not 
think I had any further conversation with Mr. Tillinghast concerning 
this matter at this interview. I said nothing to Mr. Tillinghast at 
this time about the health of Mr. Lillie ; left for home on the day I 
made this payment, about eleven o’clock, got home about noon. I 
did not come expressly for the purpose of delivering up the check. 
Gave Mr. Wells the renewal notice before he gave me the check ; he 
asked for it ; the amount of the check was the same as called for in 
the renewal notice. When I was in the employ of the company the 
renewal notes and premium receipts were sent to me by Holloway, 
and I made the returns to him as general agent ; had no business 
with the home office ; did all my business through him and Mr. 
Powell. I have been told time and time again to hold renewal re- 
ceipts as long ag there was any possibility of collecting ; I have re- 
turned renewals to Hartford for cancellation, and had them returned 
to me with instruction to collect them if possible. Do not remember 
having seen the notes after I gave them to Mr. Wells. My relations 
up to that time with the company were friendly ; have had some diffi- 
culty with Mr. Holloway ; at this time my relations with him were 
perfectly friendly. I never was instructed to inquire into the party’s 
health before accepting payment of premiums after they became due. 
I generally knew that there was no imposition being practiced on the 
company before accepting payment. 

“ Re-direct Ex. This renewal notice is the one I took on the 9th of 
May, 1874 ; I gave the check to Tillinghast between eight and nine 
o'clock. Had been familiarly acquainted with Mr. Lillie eighteen 
months ; saw him one winter nearly every d:y ; it was winter of 
1872-3 ; was boarding at Tremont House, New Haven, and he was clerk 
there ; Lattached the renewal receipt I got on May 13th to the policy ; 
this renewal was dated May 9th ; the policy wasin the hands of Mrs. 
Lewis, his mother, when the renewal receipt was attached. I cannot 
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give exact dates or the time, but I have frequently heard Mr. Lillie 
say that he had a policy on his life in favor of his mother, and that he 
would sell all his clothes and go hungry before he would let that 
policy lapse ; that he had taken it out for his mother, and that he 
would never change it under any consideration.” 

Other evidence upon the same point was introduced by the plain- 
tiffs, and rebutting evidence by the defendants. The plaintiffs offered 
the evidence of an agent of the defendants to prove that it was the 
custom of the defendants to send notices of the amount and time of 
payment of the premiums thirty days before they became due ; that 
the insured had been informed when he took out his policy that he 
would be so notified, and that an erroneous notice was sent him, by 
which he was misled into the postponement of his payment till the 
day when it was made. It appeared that the error was merely as to 
the amount to be paid, and that the time of payment was correctly 
given. The testimony was given in full in the motion, but the points 
decided by the court can_ be sufficiently understood without a further 
statement of it. 

The defendants requested the court to charge the jury that if they 
should find the fact to be that Lillie died before the money came in- 
to the hands of Tillinghast or his agent, the verdict must be for the 
defendants, unless in some way the defendants had waived the forfei- 
ture, or were estopped from claiming it. 

That whatever custom may be proved to have existed with reference 
to the receipt of premiums overdue, yet the fact of the death occur- 
ring before anything was paid was fatal to the plaintiff’s case. 

That the mere payment of the money was not enough to constitute 
a payment of the premium, but that the notes should also have been 
given, or the giving of them waived or prevented by the defendants. 

* That if this were not so, yet as Beardsley agreed to get the notes 
signed, his failure to comply with that promise puts an end to the 
plaintifi’s case. 

That Tillinghast had no power to bind the company by an agree- 
ment to take a part of the premiums in lieu of the whole ; and that 
he had no power to receive the premiums if overdue, except when 
a certificate of health was presented, or the man appeared in person. 

That Tillinghast had no right to make any agreement to keep the 
policy in force, and if he made on, that it was not binding on the 
company. 

That if he had the right, there was no consideration for the agree- 
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ment, as there was no agreement on Lillie’s part to pay, and the fact 
of his death before it was carried out put an end to it. 

That if it be assumed that the defendants received the $43 paid by 
Beardsley, yet as they never received the notes to make the full pre- 
mium, this could not help the plaintiffs. 

That there had been no general custom proved in th~ case, which 
would make it binding on the company to receive a premium after it 
became due ; that the only custom proved, if any, was a custom of 
the company to reveive premiums after they became due, provided 
the insured continued in good health ; and that this custom, to be of 
any efficacy, must have been known to Lillie, and that fact must be 
proven by the plaintiffs. 

That if Lillie, or any one in his behalf, had a right to complete the 
payment of the premium, they must have done so within a reasonable 
time, and that as they had not done so at all, or offered to do so, the 
verdict must be for the defendants. 

The court charged the jury as follows: _ 

“ Whatever may be the legal effect of the language of the policy in 
respect to the payment of the premium, it is agreed by the counsel 
that it amounts to ar agreement that unless the premium due May 
9th, 1874, was either paid, or its payment waived by the company, the 
policy became void. Was then this premium paid, or was its payment 
waived ? 

“Tt is claimed by the plaintiffs that on the 9th day of May, 1874, 
when this premium became due, Lillie was ready and able to pay it, 
and would have paid it on that day but for an erroneous notice sent 
him by the company ; that on that or the previous day one Beards- 
ley, a former agent of the company, and then claimed by the plain- 
tiffs to have been acting for Tillinghast, procured a correct notice as 
to the premium, and obtained in payment thereof a check drawn to 
Tillinghast’s order for the amount due ; that on the next day but one 
he brought that check to Tillinghast, but being unable to find him, 
kept it, and brought it in again, in six days after, (Lillie then being 
dead,) and received the receipt therefor ; that Tillinghast took the 
check, collected the money on it, returned the money to the company, 
and that the company has kept it ever since, with knowledge of all 
these facts. The defendants claim that the payment was not thus 
made to Beardsley, that Beardsley was not acting for Tillinghast, that 
though Tillinghast took the money and gave the receipt, he was led to 
do so by fraud, and never returned the money to the company, nor has 
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the company received or retained the same. Upon these questions of 
fact it is your province to decide. 

“Tf you find the claim of the plaintiffs to be true ; if you find that 
Beardsley was acting for Tillinghast when he took out the corrected 
notice and received the check on the 9th of May, and that Tillinghast 
got the money on the check, then the payment to Beardsley was pay- 
ment tu Tillinghast, aud through him to the company, and so the cash 
part of the premium would have been paid in due time. 

‘* If you find that Beardsley was acting for Liliie and not for Tilling- 
hast ; that he applied to Tillinghast for a correct notice, and was told 
by him that the policy should not lapse though there were a few days 
delay ; that Beardsley knew that the company customarily received 
premiums overdue, and continued the policies alive ; and if you find 
that Beardsley, acting on his knowledge of that custom, and the assur- 
ances of Tillinghast, did not pay over the money which on the 9th Lillie 
had paid tohim, then, unless you find that he delayed longer than such 
assurances aud such knowledge of that custom warranted, or unless 
you find that Beardsley or Lillie by some deceit or fraud procured 
this money to be received, the conduct of Tillinghast in connection 
with that custom and with his subsequent reception and retention of 
the money as the agent of the company, would estop the defendants 
from denying that this money was paid in time, and prevent the for- 
feiture of this policy on that ground. 

“ Again, if you find that the payment was not made on the 9th to 
Beardsley as Tillinghast’s agent, and if you find that there was no es- 
toppel in the manner just described, and so find that there was no 
payment on the 9th, and no warrant for Beardsley’s delay to pay over 
the check after he had received it, yet if you find that it was the cus- 
tom of this company to give notices of the payment thirty days before 
it came due, and that Lillie knew of such custom, and that by the er- 
roneous notice Lillie was misled and prevented from making this pay- 
ment, when otherwise he was ready and willing to pay and would 
have paid it, then also are the company estopped from claiming that 
this payment was not made in due time, nor was the policy forfeited 
on that account, provided the payment was made or tendered within 
a reasonable time after the correct notice had been sent. 

“Tf you find that there was no payment of this premium to the 
company or any of its agents before the death of Lillie, and that the 
company are not estopped in either of th@ ways already mentioned 
from claiming that the policy was forfeited, yet if you find that Til- 
linghast received this money after Lillie’s death, and sent the money 
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to the company, and that the company, with full knowledge of all the 
facts, has kept that money, or has exercised such dominion over it as 
shows that they claimed it as their own, then again they sre estopped 
from denying that they have received such premium in due time, and 
have waived the, forfeiture of this pclicy s» far as that is concerned. 

‘* It is claimed here that this premium was to be paid part in cash 
and part in notes. The same rules which govern the payment of the 
cash part of this premium may be taken by you as controlling the 
giving of the notes, it being the law governing this contract that the 
premium must be paid or its payment waived by the company, in or- 
der to save the policy from forfeiture.” 

The jury having returned a verdict for the plaintiffs, the defendants 
moved for a new trial for errors in the charge of the court. 


. L. M. Hopsarp, in support of the motion. 


1. The court erred in the first section of the charge in submitting 
to the jury the question whether Beardsley was acting for Tillinghast 
when he received the check for the premium on the 9th of May. 
The sole evidence on this subject is the deposition of Beardsley, 
which shows conclusively that he was acting only as the friend and 
agent of Lillie. We contend that the court has no right to submit 
such a claim as this toa jury, without ay comment upon the fact that 
the evidence doves not furnish any support for such a claim. There 
must at least be a plausible claim deduced from the evidence in the 
case. Here there is none. Wells on Questions of Law and Fact, 
§ 408, et seq. 

2. The second section of the charge is wrong. The court entirely 
overlooked the fact that Lillie was dead when the money was paid. 
_ However correct this might be in au ordinary case, where the policy 
had lapsed in consequence of non payment of the premium, the cases 
all say that death puts an end to the right to pay. The case is not 
one where the agent agrees to keep the policy alive, and dves so in 
fact by crediting the company with the amount. Simpson vs. Acci- 
dental Death Ins. Co., 2 Com. Bench., N. S., 257 ; Pritchard vs. Mer- 
chants & Tradesmen’s Life As-ur. Soc., 3 ib., 622 ; Want vs. Blunt, 
12 East, 183 ; Mut. Benefit Life Ins. Co. vs. Ruse, 8 Geo., 534 ; Ruse 
vs. Mut. Benefit Life Ins. Co., 26 Barb., 556. 

3. The third section of the charge is alsoincorrect. It is based on 
the idea that Lillie was mgled and prevented from making the pay- 
ment at the proper time. It appears that a notice was seut to Lillie 
thirty days before the premium was due, but that the amount of cash 
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called for was incorrect. Instead of a cash note for $33.44, that sum 
was called for in cash in addition to $43.85, the real amount due. 
This mistake was known to Lillie, and he kept the notice, without 
making any attempt to get it corrected until the evening of the day 
before the premium became due. He then gave the potice to Beards- 
ley to take to New Haven and get it corrected. This is the only 
foundation of the claim that Lillie was ‘‘ misled.” The absurdity of 
a claim of estoppel on this point of the case is too apparent for discus- 
sion. Bliss on Life Insurance, § 267. 

4. The fourth section of the charge is wrong. There is no evidence 
that the money ever was sent to the company. Nor any that the 
company has kept the money, or has exercised such dominion over it 
as shows that they claimed it astheirown. We admit that, in a case 
where the insured is still alive, the receipt from the agent by the com- 
pany of the premiums, although paid when overdue, would be a waiver 
of the forfeiture. But this proposition can have no application where 
the insured is dead when the premium was paid. The company would 
not have been bound had the money been paid to them directly, the 
insured being dead, without knowledge of the fact. 

5. The fifth point is also incorrect. The first part of the charge 
also shows an entire misapplication of the facts of the case. It was a 
conceded fact in the case that the premium notes which went to make 
up the full premium were never given, never even signed, nor was 
their equivalent ever tendered to the defendants. Of course there 
could have been no waiver by the defendants as to the time of receiv- 
ing them when they were never even tendered. 

6. The defendants asked the court to charge the jury, among 
other things, that Tillinghast had no right to make any agreement to 
keep the policy in force, and if he made one, that it was not binding 
on the company ; that even if we assume that the defendants had re- 
ceived the $43 paid by Beardsley, yet as they never received the 
notes to make the full premium, this cannot help the plaintiffs ; that 
if Lillie or any one in his bebalf had a right to complete the payment 
of the premium, they must have done so within a reasonable time, 
and that as they had not done so at all, or offered to do so, the ver- 
dict must be for the defendants. None of these propositions were 
charged by the court, as they ought to have been upon principles 
already established. 


o 
A. H. Rosertson, contra. 


1. The failure of the company to send a right notice to the insured 
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who was informed by the agent of the company that he might rely 
on a notice being sent, by reason whereof the insured failed to pay 
his premium before May 9th, prevents the company from insisting on 
a forfeiture. Mayers vs. Mutual Life Ins. Co., 4 Bigelow Ins. Cas., 
67 ; Home Life Ins. Co. vs. Pierce, 5 Ins. Law Jour., (Ap. 1876,) p. 
290. A wrong notice was no notice at all. The company was respon- 
sible for the wrong notice sent by their agent. Miller vs. Mutual 
Benefit Life Ins. Co., 2 Bigelow Ins. Cas., 699. 

2. The receiving of the premium on the 13th of May by Tillinghast, 
the general agent of the company, was a waiver of the forfeiture of 
the policy, and the company was bound by such receipt in accord- 
ance with the known custom of the company’s agent, acquiesced in 
by the company, of receiving premiums which were overdue. Walsh 
vs. Adtna Life Ins. Co., 30 Iowa, 133 ; Thompson vs. St. Louis Mut. 
Life Ins. Co., 52 Misso., 469; Currier vs. Continental Life Ins. Co., 
53 N. Hamp., 538 ; Bouton vs. Am. Mut. Life Ins. Co., 25 Conn., 542 ; 
Buckbee vs. U. States Ins. Annuity & Trust Co, 18 Barb., 541; 
Froehlich vs. Atlas Life Ins. Co., 47 Misso., 406; May on Life Ins., 
§ 507. 

3. The reception of the premium by the company from their agent, 
and the keeping of the same, with a full knowledge of all the facts 
under which the premium was received by the agent, estopped the 
defendants from claiming that the premium was not paid, and 
that the policy was forfeited. Hodsdon vs. Guardian Life Ins. Co., 
97 Mass., 144; Armstrong vs. Turquand, 9 Irish Law Reps., N. S., 
32 ; Supple vs. Cann, ib., 1265. 

4. The fact that the notes were not signed by Lillie is immaterial 
to the plaintiffs’ claim.—-1st. The fault, if any, was that of the com- 
pany in not sending notes by Beardsley to be signed when he re- 
ceived the check.—2d. The notes were not due for six months, and 
could be signed any time before they were due by Lillie, if living.— 
3d. The premium was an annual one, divided into two parts or pay- 
ments, for the benefit of the insured, and therefore the jury was right 
in deducting them as due from the insured to the company. Hester- 
berg vs. Equitable Life Ins. Co., 1 Cincinnati Superior Ct. R., 483 ; 
8. C., 2 Bigelow Ins. Cas., 755. 


[The opinion of the Court in this case was reported on page 417 of 
the present volume.—Eb. Ins. Law Jour. ] 
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SUPREME COURT OF APPEALS OF, WEST VIRGINIA. 


DAVID EAGAN, Plaintiff below and Defendant in 
Error, 
vs. 


AXTNA FIRE AND MARINE INS. CO., or Waeer- 
ina, Defendant below and Plaintiff in Error. 


1. A provision in a policy of insurance against fire, declaring the policy void un- 
less the premium is actually paid, is waived by the delivery of the policy with- 
out requiring the prepayment of the premium. 


2. The courts will enforce the provision in a policy of insurance against fire, that 
if the building insured stands on leased ground it must be so represented to 
the company, and so expressed in the policy, otherwise the policy should be 
void ; but the benefit of such a provision is waived a an adjustment of the 
loss made by the company with a full knowledge of the facts ; and there- 
fore to an action of assumpsit based on the adjustment, a plea of the breach of 
such a condition ought not to be received. 


Green, J. 


This is an action of assumpsit brought by David Eagan against 
the Aitna Fire and Marine Insurance Company of Wheeling, in July 
1874, upon the alleged adjustment of the damages to be paid, result- 
ing from a fire on the 19th day of January, 1874, which destroyed a 
certain building insured by the defendant against fire for one year, in 
a policy of insurance issued by said company on Oct. 6, 1873. 

The policy contained the same provisions that are set forth in the 
policies in the cases of Quarrier vs. Peabody Ins. Co., and Quarrier 
vs. Aitna Fire and Marine Ins. Co., of Whecling, decided at the pre- 
sent term and reported [in 6 Ins. Law Journal, p. 741.] There are in 
the policy two provisions which give rise to the controversy in this 
case. One is, “If the building insured stands on leased ground, it 
must be so represented to the company, and so expressed in the writ- 
ten part of the policy, otherwise the policy shall be void.” In this 
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case the building stood on leased ground, and it was not, when the 
policy issued, so represented to the defendant. 

The policy set out that in consideration of $60, the defendant in- 
sured the plaintiff. In point of fact the premium was not paid when 
the policy of insurance issued, but a note was given in the manner 
hereinafter mentioned, which included this premium, and which was 
not paid till after the fire happened, when the amount of the premium 
was offered the defendant, and it refused to receive it. Upon the re- 
turn of the summons, the defendant at rules put in a plea to the juris- 
diction, an exact copy of the plea to the jurisdiction filed in said 
case, decided at this term and reported [ante, p. 747. ] 

The court on motion of the plaintiff strnck out this plea, and an 
exception was filed to this action of the court. The court in this did 
not err, as will appear by the opinion of the court in said cases de- 
cided at this term. 

The declaration in this case differed materially from the declara- 
tion in those cases. It was the same, except that the adjustment in- 
stead of being set out in the very faulty manner in which it was set 
out in those cases, was stated thus: ‘‘ That when said fire happened, 
due notice thereof having been sent the defendant, the said defend- 
ant waived all the other conditions in the schedule or other part of 
said policy, and sent promptly two agents on the ground, one Rodgers 
and one Bishop, by and through whom the loss and damage of 
the plaintiff, occasioned by the said fire, were settled and adjusted at 
the sum of fifteen hundred dollars, on the 9th day of February, 1874, 
all of which the said defendant afterward, to wit on the said 9th day 
of February, 1874, had due notice. In consideration whereof, the 
said defendant afterward, to wit on the day and year last named, 
undertook and faithfully promised the plaintiff to pay him the said 
sum of $1,500 on demand.” 

This count, while in many respects informal, has in it no substantial 
defect for which a demurrer to it could be sustained. This sufficiently 
appears from the opinion of this court in the said cases decided at this 
term, and reported [ante, p. 741.] The allegation of the perform- 
ance by the defendant of all his obligations, for reasons which will 
hereafter be given, was mere surplusage, upon which no issue could 
be taken. 

The defendant offered two special pleas. The first one set out 
the provision in the policy above quoted, and alleged that at the date 
of the policy, and until the fire, the building insured stood upon 
leased ground, of which fact the defendant was wholly ignorant, and 
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that the plaintiff did not represent to the defendant that the ground 
on which the building stood was leased, and did not cause the same 
to be expressed in the written part of the contract. 

The second special plea was that when said policy was executed, 
the plaintiff had promised and agreed to pay the defendant the sum 
of sixty dollars, the payment whereof was the consideration for which 
said policy was issued ; and that the plaintiff, notwithstanding his 
said promise, did not before the fire, or at any,time since, pay the 
said sum of sixty dollars to the defendant. 

The first of these pleas would have shown a good defense to the 
first count in the declaration, had it been based on the policy itself, 
and not on the adjustment. The second of these pleas would not 
have presented a good defense, even if the first count had been based 
on the policy itself ; but neither of them presented any defense to an 
action such as this was, based not on the policy, but on an adjust- 
ment. 

The reasons for these conclusions will be apparent when I con- 
sider, as I shall do presently, this case on its merits as shown by the 
evidence. These two pleas were therefore properly rejected by the 
court. The defendant then put in the plea of non-assumpsit, and 
issue was joined thereon, and the jury found for the plaintiff, and as- 
sessed his damages at $1,687.50, subject to the opinion of the court 
on a demurrer to evidence, which was filed by the defendant. The 
defendant moved the court to set aside the verdict on the ground 
that the damages were excessive, and not justified by the evidence set 
out in the demurrer to evidence. 

Upon the demurrer to the evidence, the court held that the evi- 
dence was sufficient to sustain the issue on the part of the plaintiff, 
and overruled the defendant’s motion for a new trial, and entered 
up a judgment for the plaintiff for $1,687.50, with interest thereon 
from June 6, 1876, the day of the entry of the verdict, and his costs, 
to which the defendant objected, and from which a writ of error and 
‘supersedeas has been awarded it. The defendant insists that even if 
the evidence did show that the parties had adjusted the damages to 
which the plaintiff was entitled by reason of said fire, that defendant 
is not bound by said adjustment, because the evidence shows that 
there was no consideration to support such adjustment, as the policy, 
which was the basis of the settlement, was void and of no effect, the 
evidence showing that the building insured was on ground not owned 
‘by the defendant, the lease having about seven years to run from the 
date of the policy. 
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The evidence establishes these facts, and also at the time of the al- 
leged adjustment, the supposed agents of the defendants, engaged in 
making the adjustment, knew these facts. As stated before, the build- 
ing was simply described in the policy as belonging to the plaintiff ; 
but it was not, when the policy was issued, represented to the de- 
fendant that the building stood on leased ground, nor was it so ex- 
pressed in the written part of the policy, as was required by the above 
cited provision in the policy, upon the penalty of rendering the 
policy void. 

The first question is, under these circumstances, Did these facts 
render the policy void? This depends simply upon the question, Will 
the courts enforce such a provision in the policy ? I can see no good 
reason why such a provision in the policy should not be enforced. It 
is very obvious why it was inserted. The interest of the assured in 
using care to prevent the destruction of the building by fire would 
obviously be greater if he owned the ground on which the building 
stood, as well as the building itself, than if he owned the building 
only, and had a lease for a short time on the ground. For in such 
case he might have to pull down or remove the building from the 
ground in a short time, and might have but small interest in its pre- 
servation under such circumstances. This provision in the policy 
appears therefore reasonable, and it having been inserted, it becomes 
the duty of the defendant to represent the fact that the building was 
on leased ground to the defendant, that it might be expressed in the 
written part of the policy. 

In the case of Kibble etc. vs. Hamilton Mutual Ins. Co., 11 Gray, 
167, a similar provision in a policy was enforced. It is true, this in- 
surance was in a mutual insurance company who had a lien on the 
ground on which buildings stood which were insured, as well as on 
the buildings. And the court say that the provision should be en- 
forced because the defendant’s lien was, by the plaintiff’s not owning 
the ground, rendered of but little value. But even where there is no 
lien, as in the case now before us, the defendant is much interested in 
the extent of the assured interest in the property, as a trifling inter- 
est in it only, might make the assured careless in its preservation. 

It is insisted, too, that the policy was void for another reason : the 
premium was neither paid nor offered to the defendant till after the 
destruction of the building by fire. The facts appearing in evidence 
on this point were that J. D. Moore, an insurance agent living in 
Charleston, but who was not acting as agent for defendant, wrvte to 
Rodgers, the secretary of the Peabody company of Wheeling, to get 
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this policy for plaintiff, and at Rodgers’s instance it was issued by the 
defendant, and sent to the plaintiff through Rodgers and Moore. The 
defendant paid Moore for negotiating the policy. The premium was 
not paid at the time, but afterward a note was taken by Moore of 
Rodgers for premiums he owed, which note was payable Jan. 1, 1874. 
The note was for $246.30, and included other liabilities of plaintiff, 
and was drawn payable to Moore. It was not paid at maturity, nor 
till shortly after the fire, which occurred some twenty days after this 
note became due. Moore’s fee being first deducted, he sent balance 
of the $60, the premium on this policy, to Rodgers, and he tendered 
it to the defendant, who refused to receive it. The policy on its face 
recites that it was issued in consideration of the receipt of sixty 
dollars. 

There is a provision in the policy that ‘‘ the company shall not be 
liable by virtue of this policy until the premium therefor be actually 
paid ;” but compliance with this provision of the policy was waived 
by the delivery of the policy. This position, though it has not always 
been admitted to be law, is nevertheless sound, and is sustained by 
the highest authorities. See Wood vs. Poughkeepsie Ins. Co., 32 N. 
Y., 619 ; Shelton vs. Atlantic Fire Ins. Co., 26 N. Y., 460 ; Boehm vs. 
Williamsburg Ins. Co., 35 N. Y., 131 ; Miller vs. Life Ins. Co., 12 
Watts, 303. 

The next inquiry is whether the policy being void by reason of the 
building insured being upon leased ground, does this render void the 
alleged adjustment of the damages to be paid to the plaintiff by the 
defendant, the agents of the defendant having full knowledge of all 
the facts when they made the adjustment? In other words, does 
their ignorance of the law as to the rights and responsibilities of the 
parties render the adjustment made by them void? I am of opinion 
that it does not. 

If a party through ignorance of fact has either paid money or pro- 
mised to pay money for which he was not liable, under the supposi- 
tion that he was liable, he may recover it back in the one case, or re- 
fuse to fulfill the promise in the other. Goodall vs. Dalley, 1 T. R., 
712 ; Williams vs. Bartholomew, 1 Bos. & Pull., 326 ; Donaldson vs. 
Mean ,, 4 Dall., 109 ; Crain vs. Caldwell, 8 John. R., 384 ; Garland vs. 
Salem Bank, 9 Mass., 408. But ignorance of law, the facts being 
known, furnishes no ground for the recovery of money which has 
been voluntarily paid, or for avoiding a promise to pay. Stevens vs. 
Lynch, 12 East, 38 ; Lundie vs. Robertson, 7 East, 231 ; Bilbie vs. 
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Lumley and others, 2 East, 409 ; Lowrie vs. Bourdieu, Doug., 476 ; 
Duryee vs. Dennison, 5 Johns., 248. 

These principles were approved and applied to a case of an adjust- 
ment made by an insurance company, in Dow vs. Smith, 1 Caines 
(N. ¥.,) R., 32. We see no reason why they should not be as appli- 
cable to an adjustment made by an insurance company with full 
knowledge of the facts as to a promise by an individual to pay any 
debt for which he supposes himself responsible in law, he knowing 
when he makes the promise of all the facts. This being the law, it 
was clearly surplusage in the declaration for the plaintiff to allege 
performance of all the obligations imposed upon him by the policy. 
He had a right to sue upon the adjustment, whether he had per- 
formed the obligations imposed upon him or not ; and this being so, 
the special pleas alleging that he had not performed these obliga- 
tions offered issues upon immaterial matters, and were properly re- 
jected. 

The only inquiry remaining is, Was an adjustment such as is al- 
leged made with the plaintiff by the defendant? and this subdivides 
itself into two questions ; Was any adjustment made in point of fact ? 
and if so, were those who assumed to make it on the part of the de- 
fendants, authorized to do so? 

In considering these questions we must bear in mind that the case 


is submitted on a demurrer to evidence by the defendant, and that 


the rule governing the court in such case is, ‘‘ The demurrant must be 
considered as admitting all that can reasonably be inferred by a jury 
from the evidence given by the other party, and as waiving all the 
evidence on his part which contradicts that offered by the other 
party, or the credit of which is impeached ; and all inferences from 
his own evidence which do not necessarily flow from it.” Muhleman 
vs. National Ins. Co., 6 W. Va., 508. Applying this rule, we think 
that the court properly held that Rodgers and Bishop, assuming to 
act for the defendant, did, with full knowledge of all the facts, make 
an adjustment with the plaintiff of the amount he was entitled to de- 
mand of the defendant. 

The facts on this part of the case are these, as proven by J. D. 
Moore, a witness for plaintiff: first, his connection with the issuing 
of this policy, and the collection of the premium as before stated ; 
then, that shortly after the fire Rodgers and Bishop came to Charles- 
ton, representing themselves as agents of all except one of the Wheel- 
ing companies to adjust losses occasioned by the fire, which happened 
January 19, 1874. The only Wheeling company they did not repre- 
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sent was the Nail City company, and the witness saw a telegram from 
that company authorizing them to act for it also,—_they having failed 
to see the authorities of that company before they left Wheeling. 

Rodgers was the assisting secretary of the Peabody company, and 
was the person who, at witness’s instance, got this policy of the de- 
fendant and sent it to witness for the plaintiff. Bishop was the gen- 
eral agent of the Franklin company ; also a Wheeling company. In 
making adjustments of losses they professed to represent all Wheel- 
ing companies, including the defendant. They remained in Charles- 
ton adjusting their losses about two weeks ; occupied the office of the 
witness ; they told witness to charge the Franklin company with ten 
dollars for use of office, and the Peabody company ten dollars, and 
they, the adjusters, would divide it among all the companies when 
they went to Wheeling. They adjusted about thirty losses. They 
made up these adjustments in the office of the witness, and in ad- 
justing did what all adjusters do—talked with parties, had estimates 
made, and determined amount of loss. A paper showing these ad- 
justments they left with the witness, and took duplicate to Wheeling. 
This paper, which was produced so far as the plaintiff’s adjustment 
was concerned, is as follows : 


ADJUSTMENT OF LOSSES. 


No. of Name of Am’t of D, Eagan. 
Date of policy. policy. company. * policy. Insures. Pays. 


Oct. 6, 1873 2,601 Htna...... 1,500 1,500 1,500 
Sept. 23, 1873.... 21,464 Franklin... 1,500 1,500 1,500 
Oct. 6, 1873 2,463 German.... 1,500 1,500 1,500 
Sept. 23, 1873,... 2,376 Nail City... 1,500 1,500 1,500 


This paper contained, besides these, similar adjustments for thirty- 
one other losses, to be paid to thirteen other persons for thirteen dif- 
ferent companies. In a few instances the amount to be paid entered 
under head “pays” was left blank, as in the case of Quarrier, trustee. 

The witness proved that this was the ordinary form of adjustments. 
He only knew their business in Charleston from what they said, and 
what witness saw them do. Witness did not assist in making these 
adjustments, but did in going to see parties, and did in getting per- 
sons to make estimates. The property of plaintiff insured was a 
total loss. It was insured in other companies, as stated in adjust- 
ment paper. Estimates were made of plaintiff’s loss. The plaintiff 
proved his total loss to be $9,000. 
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It seems to me upon this evidence, on a demurrer to evidence by 
the defendant, the court had a right to hold that there had been an 
adjustment of loss of plaintiff to be paid by the defendant, and that 
the amount to be so paid was $1,500. It is true the defendant’s wit- 
nesses, Rodgers and Bishop, prove that they helped to make out the 
proof of loss, which proof is dated Jan. 31st, and expressly states that 
the building was on leased land. They deny having, when in Char- 
leston, any authority of any sort from any companies in Wheeling ex- 
cepting their own, and the Nail City who telegraphed to them while 
in Charleston. They say they had never seen any of the officers of 
the defendant on the subject, nor of any of the other Wheeling com- 
panies ; and that they in no manner represented the defendant, or 
any other Wheeling company except their own and the Nail City ; 
and they deny that they made any adjustments for any of these other 
companies, or for the defendant, or did anything but as a matter of 

accommodation assisted in making the proofs of loss. Their testi- 
~ mony, however, is in this demurrer to evidence of no weight. It con- 
tradicts the testimony of the plaintiff in reference to the actual fact 
of their making adjustments, and the statements they make in their 
evidence is not reconcilable with their statements or conduct while in 
Charleston, and is therefore on a demurrer to evidence to be entirely 
discarded. 

I think, too, the testimony of Moore, showing the fact that both 
these parties were residents of Wheeling, and trusted agents of in- 
surance companies there, and that‘one of them, Rodgers, was the 
party through whom the policy in this case had been negotiated with 
the defendant ; that they remained there two weeks, did actually ad- 
just for all the Wheeling companies, and represented themselves as 
authorized so to do,—would have justified, on a demurrer to evidence 
by the defendant, the conclusion drawn, that they were agents of the 
defendant, authorized to make this adjustment with the plaintiff, if 
there had been no other evidence introduced by the plaintiff ; but he 
introduced the evidence of J. R. Miller, the secretary of the defen- 
dant, who says that no authority had been delegated to either Rod- 
gers or Bishop to settle for the defendant any claim under the policy 
to the plaintiff, or to bind it for any amount; and that the defendant 
never did approve of any settlement made by them ; that they were 
sent to Charleston to look after the interest of all the Wheeling com- 
panies, and ascertain the liabilities of each company under the terms 
of its policy, without authority to bind any, or either of them. They 
were also to assist the parties assured in making up proofs of losses. 
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This testimony, though in the form ofa deposition for the defen- 
dant, being introduced by the plaintiff, and uncontradicted, is entitled 
to its full weight, and it seems to me shows conclusively that Rodgers 
and Bishop had no authority to adjust with the plaintiff his losses,— 
understanding by adjustment the fixing of the amount to be paid by 
the defendant. Their only authority was to ascertain for the infor- 
mation of the defendant the amount of its liabilities by reason of this 
fire—and that a jury in the face of this testimony could not reason- 
ably infer, from the fact that these parties had filled up a paper which 
is the usual form of an adjustment, that they had really intended any 
more than an ascertainment, for use of defendant, of its losses; or 
even if they did intend more, the authority to do more could not rea- 
sonably be inferred by a jury in opposition to this positive proof to 
the contrary. 

The case differs most materially from the case of Quarrier, trustee, 
vs. Peabody Insurance Company, and Quarrier, trustee, vs. Aitna In- 
surance Company, decided at this term of the court. The paper in 
those cases introduced by the plaintiff—showed on its face that there 
had been no agreement as to the amount to be paid ; that the assured 
claimed more than twice as much as the adjusters thought their com- 
panies bound for ; and this court held, that in point of fact no ad- 
justment in that case was proven. Likewise in this case the paper 
produced on its face indicates no controversy about what the defen- 
dant was bound to pay. 

This case also differs from the case of Stolle vs. Adtna Fire Ins. Co., 
decided at this term. In that case this court held that the demurrer 
to evidence did sufficiently show not only an adjustment in fact, but 
authority on the part of Rodgers and Bishop to make the adjustment. 
The marked difference between that case and this is, that while Mil- 
ler’s positive testimony to the want of authority in Bishop and Rod- 
gers to make an adjustment controls in this case, it having been in- 
troduced by the plaintiff, the same testimony in the Stolle case 
was entitled to no weight ; for while in this case this witness of the 
plaintiff stands unimpeached, in that case he was impeached—a ma- 
terial statement made by him that the defendant was ignorant that 
there had ever been an adjustment to the plaintiff of the policy until 
after the fire, being positively and pointedly contradicted by a witness 
for plaintiff, that he had long before the fire been introduced to Mil- 
ler for the express purpose of informing him of this transaction, and 
asking whether his approval of it was necessary, as the form on the 
back would seem to indicate, and that Miller had informed him it was 
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. unnecessary. This witness then being a witness for the defendant, 
the demurrant was impeached directly, and being so impeached on a 
demurrer to evidence, the court was bound to discard his testimony. 
In the present case he is not only uncontradicted, but being intro- 
duced by the plaintiff, his evidence is entitled to its full weight, and is 
sufficient to show that Bishop and Rodgers never had any authority 
to bind the defendant by any adjustment. 

Judges Haymond and Moore are, however, of opinion that I have 
given to the deposition of Miller, though introduced by the demurree, 
more weight than, under the law as laid down in the case of Miller, 
use, etc. vs. Ins. Co., 8 W. Va., 515, it is entitled to properly ; and 
that the evidence of the plaintiff, as shown by the demurrer to the 
evidence, is such that this court would not be justified in pronounc- 
ing erroneous the conclusion reached by the Circuit judge, that the 
authority of the agents of the defendant, Rodgers and Bishop, to 
make the adjustment with the plaintiff which they actually made, 
ought on a demurrer to the evidence to be regarded as sufficiently 
shown. They are of opinion that if the case had not been withdrawn 
from the jury by the demurrer to evidence, and the jury had found a 
verdict for the plaintiff, that the verdict ought to have stood, and not 
been set aside because not authorized by the evidence ; and this being 
true, they think, under the principles decided in the case cited above in 
8 West Virginia, this court is not authorized to declare that the judg- 
ment of the Circuit Court, rendered in favor of the plaintiff on the 
demurrer to evidence, is erroneous ; but they are of opinion that the 
same should be affirmed. 

On all other points stated in this opinion we all concur. A majority 
of the members of the court being of opinion that there is no error 
in the judgment of the Circuit Court rendered in this case on the — 
day of June, 1876, it is therefore considered that the same be 
affirmed, and that appellee recover of the appellant his costs ex- 
pended in this court, and damages according to law. 





SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


NICHOLAS MASON, Plaintiff below and Defendant in 
Error, 


vs. 


CITIZENS’ FIRE AND MARINE INS. CO., or Wueet- 
inG, Defendant below and Plaintiff in Error. 


The policy provided that ‘‘ This company shall not be liable * * until the pre- 
mium therefor be actually paid.” 

Held, that a provision avoiding the policy if a note given for premium, be not 
paid at maturity, whether contained in the policy or the note, will be enforced 
unless waived, and the mere delivery of the policy is not a waiver. 

Held, that the delivery of the policy is a waiver of a provision, declaring it invalid 
unless the premium is actually paid. But the mere handing of the policy to 
insured, to inspect and decide upon its acceptance, is not a legal delivery. 

Held, that a provision requiring payment of premium ata future time can be 
waived by the company, and an adjustment of the company’s liability would be 
a sufficient waiver. 

Obligations of the assured to furnish proof of loss in the required form, and a 
certificate of the notary public in regard to the loss, will not be strictly en- 
forced when the company has not acted with all good faith toward the in- 
sured, and has deceived him into a sense of false security. They must ob- 
ject-to formal defects in time to give the assured an opportunity to supply the 
defects. Objections on other grounds, having no reference to such defects, is a 
waiver of a right to object on this ground. 

Judgment affirmed. 


GRrrEN, J. 

Nicholas Mason, on the 27th of June, 1874, brought an action of 
assumpsit in the Circuit Court of Kanawha County, against the Citi- 
zens’ Fire, Marine and Life Insurance Company, on a policy of in- 
surance against fire, issued by the defendant to the plaintiff on the 
5th day of August, 1873, insuring the defendant to the amount of 
$1,000 for one year against loss or damage by fire, on his stock of 
wines, liquors, cigars, tobacco, glass-ware, stone-ware, and confection- 
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ery, in a certain building in Charleston, W. Va., in which policy 
there was a recital that there was $4,000 of insurance elsewhere. The 
policy states that it was issued in consideration of thirty dollars 
paid to the defendants, the receipt whereof was thereby acknowledged. 
The only clause in the policy necessary to notice specially, was a pro- 
vision, that in case of any other insurance upon the property in said 
contract or policy described, whether made prior or subsequently to 
said contract or policy, the assured should be entitled to recover cf 
the company no greater proportion of the loss sustained, than the 
sum insured by said contract or policy bears to the whole amount in- 
sured on said property. 

On the return day of the writ, the defendantfiled a plea to the juris- 
diction of the court, in the same words as the plea to the jurisdic- 
tion filed in the cases of Quarrier, trustee, vs. Peabody Ins. Co., 
and Quarrier, trustee, vs. Aitna Fire and Marine Ins. Co. of Wheeling 
decided at this term, [reported ante, p. 741,] which plea was on mo- 
tion of the plaintiff stricken from the records. This was properly 
done, for the reasons assigned in said cases before reported. 

The plaintiff’s declaration contained three counts. First, a general 
count of in simul computassent. Second, a special count on the policy 
of insurance, in which the policy is set forth at length. And third, 
a special count, which, in addition to the allegations in the second 
count, alleges that the plaintiff waived the particular account of the 
plaintiff's loss by said fire, signed and sworn to by the plaintiff as re- 
quired by said policy, and waived also the production by the plaintiff 
of the certificate of a magistrate or notary public under his hand 
and seal, (as is required by said policy,) stating in substance that he, 
the magistrate or notary public, had examined the circumstances at- 
tending the loss, knew the character and circumstances of the assured, 
and the amount of the loss which he believed the assured had sus- 
tained, without fraud on the part of the assured. 

The first count alleged that the duties imposed on the defendant 
by this provision had been performed as required by the policy. 

Both counts allege that at the time of the fire there was no other 
insurance on the property, except the policy issued to the plaintiff by 
the defendant, and that all the other insurance on the property men- 
tioned in the policy had terminated, or been removed by the plaintiff 
from the property before the fire. There was a general demurrer to 
the declaration, and to each count, which the court overruled. 

The plaintiff offered two special pleas, the first of which the court 
rejected, and exceptions were taken to this rejection. The first spe- 
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cial plea was based on the provision of the policy above recited in 
reference to other insurance, and was precisely similar to the like plea 
in said cases above referred to, decided at this term of the court, and 
it was properly rejected for the reasons assigned in the opinion of Re 
court in those cases. 

There is apparently no good objection to any of the counts in the 
declaration. The only one urged, is that the special counts, though 
they state that the policy recited that there was $4,000 of other insur- 
ance on the property when the policy issued, and that these other 
insurances had terminated or been removed by the plaintiff from the 
property before the fire, yet each of these counts claims that the 
whole loss is to be borne by the defendant, to the same extent as if 
these other policies never had an existence. The reasons given for 
rejecting the special plea No. 1, show that there was no error in the 
plaintiff's declaration in making this claim ; the court therefore pro- 
perly overruled the demurrer to the declaration, and to each count. 

The defendant also filed a second special plea, in which he alleged 
that the plaintiff, before and at the time of the execution and delivery 
of the contract or policy, had promised and agreed to pay to the de- 
fendant thirty dollars as the consideration thereof, and that he had 
never paid the same. This plea was sworn to by defendant’s secre- 
tary. 

Three replications were filed to this plea, all of which were objected 
to, and the objections overruled, and bills of exceptions filed. The 
first of these replications alleged that the plaintiff had before the fire 
delivered the policy for the purposes therein mentioned, without de- 
manding then, or at any time prior to the loss, prepayment of the pre- 
mium. The second special replication alleged that after the fire, and 
after the defendant had full knowledge of all the facts in his said 
special plea alleged, and before the institution of this suit, without 
insisting on the matters in this plea alleged, settled and adjusted the 
plaintiffs said loss at $1,099.45 ; in consideration whereof the plain- 
tiff agreed to accept the sum of $1,000 in full discharge of defendant’s 
liability ; and the third special replication alleged that after the hap- 
pening of the loss in the declaration mentioned, and after the defen- 
ant had full knowledge of the loss, and before this suit was instituted, 
the defendant accepted of the plaintiff the premium aforesaid. 

A fourth special replication was rejected by the court. The plain- 
tiff also replied generally to the defendant’s special pleas, and issue 
was joined, and the defendant rejoined generally to the plaintiff's 
third [three] special replications and issues were joined. The defend- 
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ant also pleaded non-assumpsit to the plaintiff's declaration, and 
issue was joined thereon. ’ 

The jury who tried these issues assessed the plaintiff's damages at 
$1,125, subject to the opinion of the court, on a demurrer to evidence 
filed by the defendant. 

The court found that the evidence was sufficient in law to main- 
tain the issue joined on the part of the plaintiff, and rendered judg- 
ment for the plaintiff against the defendant for the amount of the 
damages assessed by the jury, $1,125, with interest on the same from 
June 1, 1874, when this verdict was rendered, and his costs. A writ 
of error and supersedeas was awarded to this judgment. 

The only question arising from the pleadings and exceptions to the 
filing of the special pleas, not already decided by this court at its pre- 
sent term in said cases, involves a consideration of the question, 
whether the prepayment of the premium canbe waived by the de- 
fendant, and what act constitutes such waiver, the policy having in it 
a provision that, ‘‘this company shall not be liable by virtue of this 
policy, until the premium therefor be actually paid.” 

It is well settled that if the premium is not required to be paid in 
cash, but is payable at a future time, and there is a provision in the 
policy rendering it void or terminating it if the premium is not paid 
promptly at maturity of premium note, or if the premium be recited 
on the face of the policy to have been paid in cash, but instead there- 
of a note be taken, which on its face declares the policy will become 
void if the note is not paid promptly at maturity, or if the policy on its 
face declares in such case that if any obligations for premium be not 
paid promptly, the policy in any suit shall terminate or be void, such 
provision of the policy will be enforced unless waived, and the mere 
delivery of the policy is not a waiver by the company of such provi- 
sion. Mubleman vs. National Ins. Co.,6 W. Va., 508 ; Bradley vs. 
Potomac Fire Ins. Co., 32 Mo., 108 ; Pitt, adm’r, vs. Berkshire Life 
Ins. Co., 100 Mass., 500 ; Baker vs. Union Life Ins. Co., 43 N. Y., 283 ; 
Bowditch Mutual Fire Ins. Co. vs. Winslow and others, 3 Gray, 
(Mass.,) 432. And in Massachusetts it has been held that though 
the premium be recited to be paid in cash to a mutual fire insurance 
company, the policy on its face declaring that no insurance shall take 
effect till the premium is paid, yet if the premium has not actually 
been paid, the policy is void ; but this decision was based upon the 
company being a mutual company, and on its being held in Massa- 
chusetts that the officers of a mutual insurance company have au- 
thority to waive a by-law, or provisions adopted by the members of 
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the company, for their mutual protection, the assured being always a 
member of such company. The grounds of this decision made it in- 
applicable to the case before us. 

The Maryland case before cited only decided that premium notes 
payable in future must, if required under penalty of forfeiture of the 
policy, be paid promptly ; such forfeiture would be enforced, though 
the reasoning of the court would extend to failure to pay cash pre- 
miums ; and in Shelton vs. Atlantic Fire and Marine Ins. Co., it was 
held that an acknowledgment in a fire policy of the receipt of the 
premium, did not estop the insurer from showing it had not been 
paid, but in that case the policy was sent by mail with a statement 
that the premium charged was higher than usual, and saying, ‘‘ Should 
you decline the policy, please return it by mail ; if you retain it, please 
send me the premium.” This was held not to be a waiver of prepay- 
ment, though the policy had in it a provision that “ no insurance shall 
be considered as binding, until the actual payment of the premium.” 

These cases give some countenance to the idea that a delivery of a 
policy by a company does not waive necessarily a provision in the 
policy declaring it invalid unless the premium is actually paid ; but 
the weight of authority, as well as sound reasoning, lead to the con- 
clusion that the delivery of the policy to the assured is necessarily a 
waiver of such a provision in the policy. Thus, in Wood vs. Pough- 
keepsie Mutual Ins. Co., 32 N. Y., 619, it was decided that the condi- 
tion of a policy of insurance that the instrument should not be bind- 
ing until actual payment of the premium, is waived by the company 
delivering the policy without exacting prepayment ; but not if it is 
merely left for examination with the assured, if the party is required, 
if he concludes to accept the policy, to prepay the premium. The as- 
sured, if the policy is delivered to him, has a right to hold the company 
to its contract of insurance despite this provision in the policy ; but 
the company would have a right to sue for the premium despite the 
acknowldgment of the receipt. 

In Boehen vs. Williamsburg Ins. Co., 35 N. Y., 131, the court de- 
cided that the delivery of a policy without requiring such prepay- 
ment was a waiver of such provision in the policy. This position, too, 
is strongly countenanced by the Supreme Court of the United States 
in Miller vs. Life Ins. Co., 12 Wallace, 288. The delivery of the policy 
to the assured is an act utterly inconsistent with a provision that it 
shall have no effect, the premium not having been paid, and being so, 
upon principle it must be held to be a waiver. Of course, if the policy 
was handed to the assured merely to inspect, this does not amount in 
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law toa delivery ; but if once delivered as a contract, a provision in it 
that it shall be void till the cash payment is made, is by the mere de- 
livery waived. Even if the premium had not been cash, but by the 
terms of the policy to be paid at a future time, with a condition that 
the policy should be void if such future payment were not promptly 
made, such provision could be waived by the company, and an adjust- 
ment of the liabilities would be a sufficient waiver, (see case of Eagan 
vs. Adtna Fire and Marine Ins. Co. of Wheeling, decided at this term, ) 
and so would the receipt of the premium subsequently. Bouton vs. 
American Mutual Life Ins. Co.; Wing vs. Harvey, 27 Eng. L. & Eq. 
R., 140 ; Buckbee vs. U. S. Am. Ins. and Trust Co., 18 Barb., 541. 
The replications, therefore, offered by the plaintiff were properly re- 
ceived. 

Before considering the demurrer to evidence, I will consider what 
acts amount to a waiver of the obligation of the assured to present to 
the company proof of loss in the form required by the policy, as also 
what acts constitute a waiver of the necessity of a certificate of the 
notary public in reference to the loss being produced as required by 
the policy. The courts have never been strict in requiring a compli- 
ance with these provisions in the policy when the company has not 
borne itself with all good faith toward the assured pending the consid- 
eration of the proof of loss. If the company intends to insist on a 
strict compliance with the provisions of the policy in reference to the 
preliminary proof, they must so indicate their intention that the in- 
sured may not be deceived into a false security. If they wish further 
information, they should point out in what respect. If they mean to 
insist on formal defects, they must apprise the assured of the deficien- 
cies, or must put their refusal to pay on that ground as well as others, 
so as to give the assured an opportunity to supply the defect. If they 
base their refusal on special grounds, as that the contract was incom- 
plete, or the assured had no interest, or any other grounds having no 
reference to the sufficiency or insufficiency of the preliminary proof, it 
isa waiver of their right to object to any deficiency in this particular, 
or at least it is a matter from which a jury might infer a waiver. Part 
payment would be such a waiver. See May on Insurance, p. 573, and 
the large number of authorities referred to by him. 

It remains to consider whether the court erred in finding for the 
plaintiff on the defendant’s demurrer to the evidence. 

The plaintiff's evidence was sufficient, clearly and admittedly suffi- 
cient, to establish the defendant’s liability to the amount assessed by 
the jury according to the laws Jaid down above, if his evidence was 
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sufficient to establish either the payment of the premium, or a waiver 
thereof by the defendant ; and if the preliminary proof and certificate 
of the notary public were sufficient, or were waived by the defendant. 
I shall therefore only consider the evidence bearing on these points, 
Proof of loss is furnished, and no point in which it was deficient is 
pointed out ; but if it were, the evidence establishes clearly facts which 
amounted to a waiver of such proof, and of the furnishing of the certi- 
cate of a notary public, or, at any rate, facts from which a jury might 
reasonably infer a waiver, and this is all that is necessary on a demur- 
rer to evidence by the defendant. The letter of W. W. Shriver, the 
defendant’s secretary, to the plaintiff, following, was offered in evi- 
dence, the signature to it having been proved by a witness who never 
saw him write, but had received letters from him in regular course of 
business, and who thought the letter in his handwriting. The letter 
as as follows : 


Waueetine, W. Va., February 13, 1874. 
N. Mason, Esq., Charieston, W. Va.: 
Dear Sir: Mr. John Bishop, on his return to this city, handed us 
your proof of loss by fire which occurred on the 19th of January last, 


in your place, showing the same to be $1,099.45. The policy No. 
3047 of this company, under which you had a $1,000 insurance, pro- 
vides for other insurance by your $4,000 additional taken elsewhere, 
leaving this company liable for one fifth of your loss, which amounts to 
$219.69. You will let us know if you desire the cash payment, and 
what discount you will allow this company to pay at this time, etc. 
Very truly, W. W. Saarver, Sec’y. 


No complaint of the insufficiency of proof of loss was ever made. 
The plaintiff received the above letter shortly after it was written. 
The plaintiff, after the policy, removed some of the goods to another 
store, haviug notified the company of his intention, the goods in the 
store where they were when the policy issued were destroyed to an 
extent exceeding the amount of the policy. About the time the policy 
issued, plaintiff paid the premium to Moore, an insurance agent, not 
in the defendant’s employ, but who procured the policy for plaintiff 
through one Rodgers, an officer of the Peabody Insurance Company 
in Wheeling, where defendant did its business, they having no agent 
in Charleston. The premium was sent to Rodgers before the fire. 
The policy was delivered to plaintiff soon after its date, August 5, 
1873. The defendants proved that Rodgers and Bishop told plain- 
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tiff, shortly after the fire, in Charleston, that he could only recover 
one fifth of the loss, as he had let the policies which were on the 
property when he had insured with the defendant expire without the 
consent of the defendant. They were not agents of the defendant, 
but officers of other Wheeling companies who had gone to Charleston 
for their companies. 

The defendant proves that Moore, on behalf of plaintiff, applied to 
Rodgers, secretary of Peabody company, for an insurance, and he 
procured the policy sued on from the defendant. He proved that 
the premium was enclosed by Moore to him in a letter dated January 
17, 1874, but mailed January 21, 1874. The fire happened January 
19, 1874. Having left for Charleston, Rodgers did not get, or open 
this letter till February 7, 1874; he at once offered this premium to 
the secretary of the defendant, who at first declined to receive it, but 
at his solicitation did receive it under protest, and subject to the de- 
cision of the directors of the defendant. Moore was not agent of the 
defendant. He stated that he was acquainted with the practice of 
insurance business in Wheeling, and that no policy was considered 
binding until the premium was paid. He did not consider a policy 
binding on either the company or the assured till the premium was 
paid. 

The secretary of the company proved that their fire policies were 
for cash. He delivered the policy which he had issued to plaintiff, to 
Rodgers, who applied for it ; had no conversation with him, or under- 
standing about the payment of premium, that he remembers ; his 
company declined to pay the loss. 

On this evidence I think the court was justified in a demurrer to 
evidence by the defendaut in drawing the conclusion that all in- 
formalites in the proof, or from the certificate of the notary not being 
furnished, was waived. The letter of the secretary to plaintiff itself 
justified this inference. The defendant delivered the policy to 
Rodgers, who got it for Moore, who was acting for plaintiff. It was 
evidently delivered not for examination, or upon any condition that 
it was not to be delivered to plaintiff till the premium was paid ; and 
upon the principles laid down above, this delivery must be regarded 
as a waiver of prepayment of the premium. 

The judgment of the Circuit Court must therefore be affirmed, and 
the appellee pay to the appellant his costs in jthis court expended, 
and damages according to law. oe 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF NEW JERSEY. 


CHRISTINA TREFZ, Plaintiff, 


vs. 
KNICKERBOCKER LIFE INS. CO., Defendant. 


The ate for a policy on the life of the husband in favor of the wife, was 
in the singular number, but was signed by both. 


Held, that it was a joint agreement by both parties. 


The application, which was for the issue of a new in exchange for the old policy, 
covenanted that all the statements in the original application were true when 
made, and should be the basis of the contract. The policy provided that it 
was issued in consideration of the representations in the application upon the 
faith of which it was issued ; also, that it was issued and accepted upon the 
express condition and agreement, that if any of the statements in the applica- 
tion were in any respect untrue, the policy should be void. 

Held, that any false statement, whether material to the risk or not, avoids the 
policy. A jury has no right to say that they will not regard them because they 
are not material. 

When the insured, who was a German, answered to one of the interrogatories in 
the application, ‘‘ never sick,” which was written by the person who took the 
application, it was for the jury to decide,,in view of conflicting testimony, and 
his imperfect knowledge of English, whether the answer was false, 

If the sickness alleged by the company had been subsequently explained to the 
medical examiner upon its demand for a re-examination in order to secure a 
reinstatement of the policy, and was by him regarded as too trivial to mention, 


the jury have a right to infer that it was not so serious as to make the state- 
ment of the insured a fatal mistake. 


A party may not in general contradict the evidence of his own witness unless such 
evidence was a surprise. 


It is not every affection of the head from the sun that constitutes ‘‘ sickness ’”? within 


the proper significance of that term. The burden of proof is on the defendant 
alleging such sickness. 


A jury may not consider the hardship of the case in determining the liability of 
the company. 


Mr. Court, for Plaintiff. 
Mr. Keaspey, for Defendant. 
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Charge to the Jury. 
Nixon, District Judge. 

Gentlemen of the jury : The case has been so ably summed up by 
the counsel of the parties, that not much remains for me to say. You 
are to determine all questions of fact. The responsibility of the law 
res's with the court. 

This is an action brought by the widow of Christolph Trefz, to re- 
cover the amount alleged to be due on two policies of life insurance, 
which she held in the defendant’s company, upon the life of her hus- 
band. They were both dated September 6, 1873 ; one for $8,500 and 
the other for $2,500. An examination of the face of the papers 
shows that they were issued tv the plaintiff by the company, in con- 
sideration of her paying an annual premium, in advance, of $461.64 
on the policy for $8,500, and $125.78 on the policy for $2,500. It is 
acknowledged by the terms of the respective policies, that these sums 
were paid for the first year, ending September 6, 1874. The com- 
pany issued and delivered to the insured, yearly thereafter, what are 
called renewal receipts, signed by the secretary and president, certify- 
ing that the policies had been continued in force for another year, and 
I regard the production of these receipts by the insured as prima 
facie evidence, at least, that the anuual premiums have been since 
regularly paid. 

The evidence is undisputed that Christolph Trefz died on the 24th 
of February 1876, and that his widow filed with the company proofs 
of loss on the 10th day of March following. By the terms of the 
policies the company was obliged to pay the amounts due upon them, 
three months after notice and sitisfactory proofs of the death of the 
insured. As no objection appears to have been made to the form of 
the proof, the jury will assume that the notice was regular, and was 
accepted by the company ; and hence, if any liability exis's, the sums 
due to the plaintiff upon the policies should have been paid to her 
upon the 10th day of June, 1876. 

The plaintiff states, in her testimony, that when she presented to 
the company the proofs of death and loss, one of the officers inter- 
posed some objections to payment, on the ground that the deceased 
had shortened his life by the excessive use of intoxicating liquors, and 
said that it might be a proper case for compromise ; but that no diffi- 
culty was stated in regard to the form or mode of the proofs. 

The policies on which the suit has been brought, were not the only 
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or the first policies that the company had issued to the plaintiff. It 
appears in evidence, that on the 25th day of May, 1867, a policy was 
issued for $3,000, and on the 18th day of March, 1868, another was 
issued for $10,000, making the aggregate of $13,000 which the in- 
sured had in the company from 1867-8 to 1873, when the surrender 
took place and the new policies were made out. The first policies 
were surrendered on the 30th day of August, 1873, and on that day. 
it appears that a written agreement was entered into between the 
parties, setting forth the terms and conditions upon which the new 
policies were to be granted. These agreements are in evidence, and 
they seem to be a request from the insured and his wife to the com- 
pany, to issue new policies, and were in these words : 

“The undersigned, owner of policy No. 16,772 on the life of Chris- 
tolph Trefz hereby requests the Knickerbocker Life Insurance Com- 
pany, of New York, to issue a new policy for $2,500 with premiums 
payable annually ; and in consideration thereof, I do hereby covenant 
and agree that all the statements contained in the original application 
and declaration for the said policy were true and valid when made, 
and are hereby made the basis of the contract between myself and 
the said company, for the new policy hereby solicited.” 

The other agreement is the same in form, and asks for a new policy 
for $8,500. Although in the singular number they are signed by 
both Christina Trefz ard her husband, and therefore must be held to 
be a joint and several agreement on their part that all the statements 
in the applications for the first policy were true and valid when 
made, and these statements were considered by them as the basis of 
the contract between the parties, for the new policies about to be is- 
sued. The jury will thus perceive the connection between the old and 
new policies,—the written statement and applications for the former 
were made the basis of the contract between the parties for the latter. 

Now, turning to the latter policies, we find that they both purport 
to be issued upon the life of Christolph Trefz for the benefit of his 
wife, Christina, “in consideration of the representations made to them 
in the application for this policy, and upon the faith of which the 
same is issued,” ete. The reference here is not to representations 
made in any new applications, but to the representations and state- 
ments in the original application, which had been made, by the agree- 
ment of the parties, the basis of the contract on which the new poli- 
cies were issued. 

Looking further into the terms of these policies, we find the fol- 
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lowing condition annexed to them, and its importance will be under- 
stood by the jury, when I state that the whole case, in my judgment, 
turns upon its meaning : 

‘This policy is issued, and is accepted by the assured upon the fol- 
lowing express conditions and agreements, to wit :”—(and here fol- 
lows a long statement of conditions and agreements, to which itis not 
necessary to refer, as they have nothing to do with the present contro- 
versy, and concluding with the following :) ‘‘ that if any of the state- 
ments or declarations made in, or accompanying the application for 
this policy, and upon the faith of which the samé is issued, shall be 
found to be in any respect untrue, then in every such case this pol- 
icy shall be null and void.” 

Now, gentlemen, that seems to be a hard condition for the policy- 
holder, but it is there ; and courts and juries in cases of this sort are 
obliged to ascertain what the contract is, and enforce it, without ref- 
erence to the parties concerned in the litigation. In other words, 
there is no place for sympathy. We are not to inquire whether one 
party or the other has made a good or bad bargain; nor are we to 
set up our individual judgments upon the question whether it was 
wise or unwise for the one or the other to conclude such a contract. 
We are simply to find out what the parties did agree to, and whether 
either has failed to perform their covenants. When the surrender 
of the old policies took place, the parties agreed in express terms to 
make the statements and declarations in the original application the 
basis of the contract for the new policies. 

You have heard a good deal said, during the trial, on the question 
whether these statements and declarations should be treated as ex- 
press warranties or as mere representations. But under the decisions 
of the Supreme Court of the United States, (Jeffries vs. Life Ins. Co., 22 
Wall., 47 ; Adtna Ins. Co. vs. France, 1 Otto, 510,) [5 Ins. Law Jour., 
257,] which controls this court in the interpretation of the law, it 
would not seem to make any practical difference in this suit whether 
they are regarded as warranties or representations ; whether the one 
or the other, if they are in any respect untrue, they avoid the con- 
tract and prevent a recovery upon the policies. The jury will at once 
perceive the reason of this. It is because the parties themselves have 
agreed that such shall be the result of any untruth in the statements. 

Nor, let it be observed, in this connection, does it matter whether 
the false statements or the false representations, if any have been 
made, are in your judgment material to the risk or not. The compa- 
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ny bas determined the materiality of the matter by asking the ques- 
tion. This may seem harsh, but we are not considering that. It is 
the law of this court that when a party goes to a life insurance com- 
pany for the purpose of effecting a life insurance, and agrees that 
every statement which he makes to the company shall be true, or 
there shall be no contract between them,— if it turns out afterward 
that the statements were false or untrue, the jury have no right to 
say that they will not regard them because they were not material to 
the risk. The company, in propounding the inquiry, made them- 
selves the judges of its materiality, and the individual, in answering 
falsely, agreed that he should have no benefit under the policy or the 
contract. 

We liave now reached the question on which the case turns. Has 
it been proved your satisfaction by the defendant corporation, that 
the insured, in his written application, made any statement or repre- 
sentation which was not in fact and in all respects true? The jury 
must determine this question from the evidence in the case. 

The counsel for the defendant insists that the application, when 
considered in connection with the testimony of the witnesses, shows 
upon its face that there was an untrue statement made ; but the dif- 
ficulty about that is, that there is a conflict in regard to the evidence, 
and the jury must first ascertain what the evidence is, before the ques- 
tion of the falsity of the statement can be passed upon. 

I hold in my hand one of the written applications of Christolph 
Trefz and wife, for one of the policies of insurance. The other is 
substantially like it, although in the German language. These are the 
papers that the parties stipulated should be true, and the basis of the 
contract between them, when the policies were issued on which the 
suit was brought, and if the statements and declarations therein 
contained are not true, there was no contract to be enforced. 

The counsel of the defendant claims that the answer given to the 
5th interrogatory is an untrue answer, and must be so regarded by 
the jury when they come to construe the testimony in regard to the 
physical concition of the insured before the application was made. 
The interrogatory was this : 

“ Fifth, whether now or formerly; when, or how long, or to what de- 
gree, have you been subject to, or at all affected by, any of the follow- 
ing diseases? And then comes a long enumeration of diseases, com- 
mencing with A (Apoplexy,) in the alphabet, and ending with Y, ( Yel- 
low Fever.) 
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He was asked whether he had ever been afflicted with any of these 
diseases. He replied “ No” in one of the applications, and in the 
other the answer was, “ Never sick ;’—not written, however, by him- 
self, but by the person who took his application for the insurance. 

The counsel for the defendant asked me to charge you that the in- 
dividual before whom the application was taken, was not shown to be 
the agent of the company. I will say, in reply, that Mrs. Trefz testi- 
fied that he represented himself to be such agent, but that, standing 
alone, would not bind the company. I do not know whether he was 
their authorized agent or not, and I have no recollection of any testi- 
mony in the case which would tend to make them in any wise respon- 
sible for his acts. 

The counsel for the defendant further says that the reply ‘‘ Never 
sick ” was an untruth of such a character as to avoid the policy. In 
considering this you have the right, and you ought to remember that 
the applicant was not a native born citizen, and that he was not very 
familiar with the language in which the question was put. He did 
not speak it with any fluency, and it is fair to assume from the testi- 
mony that he did not understand it very fully when spoken to him. 

I make these observations because it seems to me that, in endeavor- 
ing to ascertain the truth or falsity of the answer, we ought to look at 
it in the light of the knowledge and understanding which the indivi- 
dual had in regard tv the terms he uses. The question was stated in 
what to him was a foreign language : ‘‘ Have you such and such dis- 
eases,—beginning with apoplexy and ending with yellow fever. His 
reply is reported in the same language, ‘‘ No ; never sick.” Was the 
answer false ? This much certainly is true, in view of the testimony 
of Dr. Smith, Dr. O’Gorman, the plaintiff, and others, that through- 
out the insured’s life he had been a uniformly healthy man. They 
said they had never known him to be sick. He was not subject to the 
ills to which people in ordinary life are subject, in the way of acute or 
bad sickness. But it is also true, that before the applications were 
filed,—about six months before, if you believe the inference of the wit- 
ness Schempler, who inferred that it was in the summer of 1866, from 
the statements made by Trefz at the time of his re-examination—he 
was exposed to the rays of the sun whilst at work in the field, and 
was overcome by the heat in such a manner and to such an extent 
that he left his work and went to his house. 

The defendant insists that such a fact was sufficient to make void 
the policies, because it shows that a man could not truly say he was 
“never sick,” who had suffered from such a sun-stroke. 
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Now, gentlemen, you cannot decide this question fairly, without 
carefully adverting to all the testimony on the subject. 

The first witness to whom you will turn, Schempler, was for several 
years the book-keeper of the insured. He was offered by the defen- 
dant necessarily, Isuppose, because it was difficult to get testimony in 
matters of this nature, without calling on the persons who have been 
intimately associated or connected in business with people affected in 
this way. I think it is proper for me to observe that Mr. Schimpler 
produced upon the court the impression of desiring to speak the 
truth. He was not prejudice, in favor of the company, although they 
called him, and I did not see any disposition on his part, although you 
must be the judge of that, to make any statements merely to favor the 
plaintiff. 

He says that the first he ever heard anything about a sun-stroke 
was about the year 1872. He is not sure of the year, however ; but 
it was at the time when he had neglected to pay the premiums due 
upon the policies, and had gone to the company’s office in New York, 
with Mr. Trefz, to apologize for his carelessness, and to pay the 
premiums. 

Dr. Derby, the medical examiner of the company, says that it was 
in March, 1871, and fixes the date by a memorandum made at the 
time. The officers refused to renew the policies without a new ex- 
amination of the insured. They were sent to the medical exam- 
iner of the company, and the doctor asked the witness whether he 
had any knowledge of Mr. Trefz’s ever having a sun-stroke. He thinks 
the doctor was led to ask him such a question from seeing some 
peculiar movements about the arms of the insured, and that the in- 
quiry was made of him because he was more familiar with the Eng- 
lish language than Mr. Trefz. 

The witness had never heard that Mr. Trefz had ever been thus 
affected, but on inquiring of him he learned that he had had a sun- 
stroke some time before. He fully described to the medical examiner 
the symptoms ; explained how he had been affected ; and when he 
had concluded, the doctor, who was doubtless the agent of the com- 
pany in the examination, said, ‘‘ Oh, that makes no difference—if that 
is all,” and passed him as a fit subject for insurance after the attack 
had been described and explained. 

When this testimony was given, I presume every gentleman upon 
the jury at once came to the conclusion that if it was true, and if the 

a>» ntof the company regarded the attack, when he was told of it, of 
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too little consequence to hinder the renewal of the forfeited policies, 
it was now too late for them to come forward and say that it was of so 
serious a character and nature that he ought never to have been in- 
sured at all; in other words, that the company ought not to be 
allowed to regard the indisposition of such a trivial character as to 
overlook it and take the money of the insured for a renewal of the 
policies, and after his death to avoid the payment of the loss, on the 
ground that the attack was serious enough to bring it within the 
range of the diseases respecting which the insured gave the reply of 
“ never sick.” 

But is it true that this statement and explanation was made by 
Mr. Trefz to the examiner? I called the attention of the counsel, 
when he was summing up the case for the defendant, to the fact that 
when the doctor was afterward called as a witness, he did not in di- 
rect terms contradict the testimony of Schempler. His reply was 
that the law did not allow him to offer a contradiction to his own 
witness. This is undoubtedly the general principle, for the obvious 
reason, that where a party tenders a witness in a cause, he by that 
act assumes that he is worthy of belief; and it would not conduce to 
the ends of justice, to allow such party to select those portions of his 
evidence that are favorable to him, and ask the jury to rely upon its 
truth, and then to prove that he should not be believed as to other por- 
tions that seem to make against his case. But where the testimony of 
witness has surprised the party offering him, there are cases in which 
the law allows of his contradiction. Whether this was one of such 
cases it is not necessary for me to say ; but I think the defendant 
should have called the attention of the examiner to the interview 
between himself and the insured, and should have been asked whether 
the witness had stated the whole truth in regard to the conversation 
between them, and left the counsel of the plaintiff to have made ob- 
jections if he saw fit. 

But although no attempt at direct contradiction was made, the 
witness was asked a number of questions, the drift of which was to 
create the impression that no such conversation took place. He 
stated for instance, without qualification, that if he had known about 
the sun-stroke as he then understood it, he would not have recom- 
mended the renewal of the policies of insurance. 

It is for the jury to decide, in this state of the proof where the 
truth lies. In determining it, they must not lose sight of the fact that 
the defendant claims that the assured stated that he had received a 
sun-stroke, and that his conduct in talking about it, and in putting 
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cabbage-leaves in his hat, etc., indicated his apprehension of a return 
of the trouble. They must also determine whether it is probable 
that the insured would have pursued this course of conduct if he had 
considered the attack of so alarming a character as to make his decla- 
ration that he was “never sick” an untruth, which would defeat his 
policies of insurance. 

You must also bear in mind the statement of the witness Schemp- 
ler, that the insured said to the doctor, that he was rendered insensi- 
ble. by the sun-stroke. Consider, in connection with this, the testi- 
mony of the plaintiff, Mrs. Trefz, who stated that her husband came 
home alone ; that he did not seem to be seriously affected ; that he 
said he had been affected ; that his head had been hurt by the heat ; 
that he had been compelled to stop work and come home ; that at 
first he declined to eat his dinner, and that he did eat afterward and 
returned to his business. 

All this is only material as conveying to you a knowledge of the 
extent of the injury received by him. It is not every affection of the 
head from the heat of the sun that constitutes sickness. When a 
man says that he was never sick, he does not mean that he never had 
a headache, or that he was never affected by the heat of the sun, or 
that he never had any of the ills that flesh is heir to. It may have 
been meant, in the present case, that the insured had “ never been 
sick” with any of the long list of diseases which had just been enu- 
merated to him. 

I think I may properly say to the jury, that these are affections of 
the head, caused by the heat of the sun, that may denominated sick- 
ness, and that there may be other affections of the head thus caused, 
which are not sickness. It is for you to determine the extent of the 
injury received by Mr. Trefz, and whether it was of such a character 
or nature as to make his reply to the interrogatory a falsehood or 
not. 

The question was put to Dr. O’Gorman by the defendant’s counsel, 
as to what he considered a sun-stroke, and his reply was, that he re- 
garded it rather an accident than a disease. What I suppose is true 
in regard to the matter is, that there are some affections of the head, 
brought on by exposure to the sun, which would make the reply of 
the insured an untruth ; and that there are other affections produced 
in the same way, of such a light character as to render his reply pro- 
per and fair. It is for the jury to eay from the evidence in regard to 
the extent, nature and kind of sickness, whether the attack which 
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the insured suffered was of the character to make his answer “ never 
sick ” a falsehood. 

The burden of proof here is upon the defendant. The company 
sets up the defense, and the jury must be satisfied from the evidence 
that the untruth of the statement has been established ; otherwise, 
their verdict should be for the plaintiff, for the amount due upon the 
two policies, with interest commencing three months after filing the 
proof of death and loss. 

But if you believe from the testimony that the insured, whether 
willfully or otherwise, made a statement in his application which 
amounted to an untruth, it will not do to refuse to enforce the con- 
tract which the wife and husband entered into, on the ground that it 
would be a hardship to the widow. People must not make bad bar- 
gains outside of the court-room and then come here expecting the 
court and jury will relieve them from the consequences ; but you 
must be satisfied of the falsity of the statement made by the insured 
before you can find a verdict for the defendant. 


I wi!l now refer to the request of the counsel of the defendant, to 
make certain charges in regard to the law of the case. I will read 
them and then state what I charge in regard to them : 

I am requested to charge : 

1. That the statement contained in the original application and de- 
claration for the respective policies, in place of which the policies in 
suit were issued, enter into and form a part of the new policies ; and if 
any of the statements contained in either of the said applications are 
found in any respect untrue, the policy issued upon the application 
containing such untrue statement is void, and the plaintiff cannot re- 
cover thereon. 

That I have already charged in substance, and I repeat it. 

2. That although the policies do not in express terms make the ap- 
plication a part of the policy, yet, inasmuch as they declare that they 
are issued in consideration of the representations made in such ap pli- 
cations, and on the faith of the same, and upon the express condition 
that if any of the statements made therein were in any respect untrue 
the policies should be void—these stipulations make the truth of the 
facts a matter of contract, obligatory on the part of the insured, as 
if the statement had been embodied in the policy itself; and there- 
fore the contract must be held to comprehend both the policies and 
the application which they refer to as their basis. 
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Ido not perceive that the second differs materially from the first, 
except in the phraseology, and I charge it to be the law of this case. 

3. That being so referred to in the policies, and made the basis of 
the contract, the statements in the application were warranties ; and 
if any of them, whether material to the risk or not, were untrue in any 
respect, either from design, mistake or ignorance, the plaintiff cannot 
recover. 

I will pess that for the present. I think there is a request further 
down that covers the ground. 

4, That where the policy and application are brought together by 
the distinct reference of the former to the latter, in the terms em- 
ployed in this case, there is an express agreement—not only that the 
statements are true, but that they are to form a part of the contract, 
and thereby the statements become warranties. It is only where 
there is no such distinct indentification of, and reference to the applica- 
tion, that the statements can be held representations and not war- 
ranties. 

I will pass that also for the present, as I think there is something 
further on in reference to it. 

5. That whether the statements are to be regarded as representa- 
tions or warranties, or even as neither, yet being expressly made the 
basis of the contract, they must all be true, as the insured has agreed 
that they shall be; and further, that the faithful performance of this 
agreement is essential to the existence of liability on the part of the 
company. 

I decline to charge the third and fourth requests, because I am 
not prepared to say that these representations are warranties, nor do 
I think it material to this case, whether they are regarded as one or 
the other. This fifth request covers the whole ground, and I charge 
it. Whether the statements are treated as representations or warran- 
ties, or as neither, they have been made expressly the basis of the 
contract, and must all be true, for the insured has agreed that they 
shall be, and the faithful performance of the agreement is essentia 
to the existence of liability on the part of the company. I hold that 
if they are not true the plaintiff cannot recover. 

6. That where it is expressly covenanted as a condition of liability 
that the statements in the application are true, and their truth forms 
the basis of the contract, and false answers are made, it is of no con- 
sequence whether the statements are material to the risk, or influence 
the mind of insurers, and these questions are not for the determina- 
tion of the jury. 
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I have already so said in my charge, and I repeat it. 

7. That under the provisions of these policies, and the undisputed 
facts of the case, the only question for the jury is the truth or falsity 
of the answers ; and that if the answer, “ never sick,” was in point of 
fact untrue, the plaintiff cannot recover, whether the injury was ma- 
terial to the risk or not. 

I charge that, gentlemen, to be the law in this case. 

8. That by the undisputed medical evidence of the plaintiff's wit- 
nesses, sun-stroke is a disease of the brain, often fatal, though some- 
times entirely cured and its effects obliterated. 

I do not charge that, because it was not the undisputed medical 
testimony, as I understand it. I believe the question was put to Dr. 
O’Gorman, whether it was not a disease, and he replied that he 
would rather call it an accident. I decline to charge it, because I do 
not consider it undisputed medical testimony. 

9. That if, within one or two years, the insured had such disease, 
his answer ‘‘ never sick ” was untrue, although he had entirely recov- 
ered from it long before his death, or even at the time of his appli- 
cation. 

I decline to charge that, because I do not think it is true, as I have 
endeavored to state in my charge. 

10. That it is proved by witnesses unimpeached and uncontradict- 
ed, that the insured frequently stated that he had had sun-struke in 
1866, and guarded carefully against its recurrence, long after the in- 
surance was effected ; and that unless you can find something in the 
case which renders these statements incredible, the jury are bound 
to treat the fact as established in the case, and on the principles 
above asserted to find for the defendant. 

I decline to charge that, because I do not care to interfere with 
questions of fact before the jury. 

11. That there is no evidence, that the application 

By the Counsel of the Defendant.—That has been already charged ; 
the request may be omitted. 

12. If the jury believe the testimony of the witness, J. H. Schem- 
pler, the defendant is entitled to a verdict in its favor. 

I decline to charge that, as I rather think his testimony taken al- 
together made for the plaintiff rather than the defendant. 

13. If the answer of Trefz to any question was untrue in the sense 
in which such question and answer are commonly undeisioud, the 
policy is void, even though the answer may have been true in the 
sense in which he understood the question. 
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That will hardly do, and I decline to charge it. 

By the Counsel of the Defendant.—-I desire to except to the ruling of 
the court refusing to charge the last but one request, and to the 
terms of the refusal, to the effect that the testimony of Schempler is 
on the whole in favor of the plaintiff. 

By the Court.—I did not mean to influence the judgment of any 
one. I only stated that as my reason for declining to make the 
charge. 

By the Counsel of the Defendant.—I am afraid that it has done so. 

By the Court.—[To the Jury.]—Anything I have said with regard 
to any fact in the case, should not be allowed to influence your judg- 
ment. The facts are for you determine. Although it may be pro- 
per, at times, for the court to impart to the jury the impression made 
upon its mind by the testimony, they are not bound by it. I repeat, 
that you must not be influenced by any expressions I have used in 
regard to any questions of fact whatever. 

By Defendant’s Counsel—We except, of course, to the refusal of 
the court to charge as we requested, and to those parts of the charge 
which are inconsistent with these requests ; but especially to that part 
of the charge in which the court said that Dr. Smith and other wit- 
nesses had testified that Mr. Trefz was a very healthy manin 1872 
and for a long time after; inasmuch as the question of his health 
after he became acquainted with Dr. Smith and the other witnesses 
referred to, was not the question at issue at all, but the state of his 
health in 1867 and 1868, and long before the policy. 

By the Court.—[To the Jury.] That exception is well taken, if 
I have so charged, and I will now correct it. Whatever Dr. Smith or 
others may have said in regard to the condition of the insured’s 
health after 1872, should not affect your judgment ; but in this same 
connection you should also weigh the statement of Mrs. Trefz, that 
her husband was always a healthy mar. 

By Defendant’s Counsel.—Another special point of exception con- 
cerns the charge of Dr. Derby as agent of the company ; and the 
effect of the fact, if it was true that he had been informed by 
Schempler and Trefz in regard to sun-stroke, and said it was a mat- 
ter of no consequence. 

By our taking excepticns in this way, I presume it will be suffi- 
cient to cover the whole charge when we shall have it written out. 

On that subject, our claim, of course, is that Dr. Derby, as the 
physician of the company, could not interrupt the effect of the state- 
ment made years before, or waive the right of the company arising 
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out of it. And not only that, but this statement in 1871 could not 
abrogate the effect of a subsequent contract made in 1873, based upon 
the truth of former statements in 1871. 

By the Court.—I am afraid that counsel did not fully understand 
what I said to the jury on that point. What I attempted to say was 
this ; that if it was true, as Schempler stated, that the insured re- 
vealed to the company’s examiner in 1871 or 1872, the full extent of 
the sun-stroke in 1866, and the company then thought that it was of 
so little consequence that it ought not to hinder the renewal of the 
policies, the jury have the right to infer that it was not of such con- 
sequence as to make the statement of the insured a fatal mistake. 

By Defendant’s Counsel.—We except then to the charge in these 
terms. I did understand it substantially as stated now. I think 
this point covers all the exceptions. 

[The jury, after an absence of about one hour, returned into court 
with a verdict in favor of the plaintiff in the sum of $11,998.82.] 





‘| CASES DECIDED IN. THE LOWER COURTS 


{ PREMIUM NOTE.—REPRESENTATIONS BY AGENT.— 
EVIDENCE. 


St. Louis (Mo.) Court of Appeals—March Term, 1877.—Error to 
Lincoln Circuit Court. 


THE AMERICAN INS. CO., P. Z, 
vs. 
THOMAS B. CAPPS, D. £.*, 


BakewE 1, J. 

This was a suit commenced before a justice of the peace on an in- 
stallment note given by defendant to plaintiff for premiums of insur- 
ance, in consideration that plaiutiff insured defendant for five years 
from 13th of March, 1873, from loss by fire on certain premises in 
Lincoln County. The total premium was $60, of which plaintiff paid 
$12 on taking out bis policy ; and this is to recover the annual install- 
ment due 1st March, 1874. 

On trial anew in the Circuit Court, plaintiff offered in evidence the 
note, which read thus : 

“For value received in policy No. 119-563, dated 13th of March 
1873, issued by the American Insurance Company of Chicago, Iil., I 
promise to pay said company the sum of twelve dollars, on the 1st of 
March 1874, and twelve dollars on the Ist of March 1875, and twelve 
dollars on 1st of March 1876, and twelve dollars on lst of March 1877 
without interest. Thomas B. Capps.” 

Plaintiff then introduced iu evidence an application for insurance in 
the usual form, by which defendint applies to plaintiff for insurance 


* Opinion delivered Tuesday, June 5, 1877. 
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on certain premises described, in the sum of $2,000, premiums $60, for 
a term of five years from March 13, 1873. 

It was admitted that defendant received a policy of insurance in 
compliance with his application. 

Defendant was then introduced, and testified that sometime in 
March 1873, Johnson and Crowder, representing the American Insur- 
ance Co., came to his house soliciting insurance for said company. 
“ They explained to me,” says the witness, “ the different plans of in- 
surance. Among the plans was the five year plan ; and they insisted 
that Ishould take out a policy on that plan. I told them that I did 
not want to insure for that length of time ; that I was not acquainted 
with the condition of the company, and at no event would I insure for 
a longer time than one year ; when they, Johnson and Crowder, assured 
me that by the five year plan I could quit at the end of any year ; 
that I would pay for the first year’s insurance in advance, and if at the 
end of the year I did not want iasurance the second year, all I had 
to do was to refuse to pay the second note, and the policy would be- 
come void, and the company would return my notes to me ; and to 
prove that their statement was true, they read from a blank policy 
that if the notes were not paid within thirty days after maturity the 
policy would become void. They told me the object of signing all the 
notes and taking a policy for five years obviated the necessity of mak- 
ing annual applications, and that it was much cheaper to make ap- 
plication on the five year plan, even if I only insured for one year. 
Relying upon these representations, made to me by these agents of 
plaintiff, I paid for the first year’s insurance, signed the application, 
and executed the installment note sued on, with the distinct under- 
standing with them that I could quit at the end of the year. At the 
end of the year I refused to pay the note, thinking the policy would 
be void, and my notes returned as represented by the agents of plain- 
tiff ; and had it not been for the representations made by said agents, 
I would not have executed the note sued on, nor signed the applica- 
tion for insurance. At the maturity of the note sued on, the com- 
pany notified me it was due. I made no response to their notice, and 
did not notify the company that I did not wish the insurance to con- 
tinue longer, because I relied on the agreement with the agent at the 
time the insurance was effected.” 

The testimony of the defendant as to these conversations with the 
agents of the company was corroborated by a witness present at the 
time, and to the introduction of this testimony plaintiff objected as 
immaterial, irrelevant, incompetent, as tending to vary a written con- 
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tract, and because it was not shown that the agents named had power 
to make such an agreement, or that the company knew of or ratified 
any such promises. Plaintiff in rebuttal offered evidence tending to 
contradict the testimony of defendant, and also evidence tending to 
show that Johnson and Crowder were agents with limited powers, 
set forth in certain circular “ instructions to agents ” offered in evi- 
dence ; and that the application was made to defendant before he 
signed it. 

At the conclusion of the evidence the court, of its own motion, gave 
the following instruction : 

‘« The execution of the note is admitted, and plaintiff must recover 
unless it has been proved that the defendant was induced to execute 
the note sued on by the false and fraudulent representations of the 
plaintiff’s agent, and such representations were within the scope of the 
agent’s authority ; that is, that the agent was authorized by plaintiff 
to make such representations in the discharge of his dutics as such 
agent, and if it appears from the evidence that the agent in this case 
was authorized by the plaintiff to canvass the county for the purpose 
of inducing persons to insure in the company, and these representa- 
tions were made for such purpose, the plaintiff is bound by such repre- 
sentations. ” 

Instructions asked on behalf of plaintiff were refused. 

There was a verdict for defendant, and the cause is brought here by 
writ of error. 

The principal point ins'sted upon at the trial of this cause, and left 
to the consideration of the jury, was whether defendant was induced 
to sign the note sued on, and the contemporaneous application for in- 
surance, by such fraudulent representations as to make his signature 
void. 

A party is always supposed to know, and is bound to know, 
and at his peril must know, the legal effect and operation of any 
instrument he may sign. Ifa party is told that an application for a 
policy for five years, means an application for a term of one year, and 
thata policy of insurance for five years willbind the company for that 
time, but not bind the insurer, and that a promise to pay $48 in four 
annual installments, means a promise to pay or not, as he shall think 
fit when the time comes, I do not think such information can vary 
the legal effect of his signature. This is misinformation, but not such 
misinformation as will render the contract void, and assuming such 
misrepresentations to be fully proved, and proved to have been made 
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by one authorized to bind plaintiff by his representations, the evidence 
should not have been admitted, because, as is said in the similar case 
of Lewis vs. Jones, (6 Dowl. & R., 571,) “if we were to allow evidence 
of that description in a court of law, no written document could ever be 
depended upon as expressing the meaning of the parties, and persons 
who had signed written papers would be forever endeavoring to im- 
peach their written instruments by the production of evidence, in some 
cases true, perhaps, but in a variety of instances probably false, that 
there had been misrepresentations made to them as to the legal effect 
of what they had signed.” 

The misrepresentations which will avoid a written contract on the 
ground of fraud, are misrepresentations of fact ; and even then, not 
to speak of other conditions, they must be such as are really calcu- 
lated to impose on a careful and prudent man. While courts of jus- 
tice endeavor to repress dishonesty, they expect that contracting 
parties will exercise ordinary caution. Jus succurrit vigilantibus ; not 
every misrepresentation is a fraud in law, or suffices to avoid a con- 
tract in equity ; and while it is admittedly difficult and dangerous to 
advance any definition, general principle, or elementary doctrine on 
the subject of fraud, it is certain that a misrepresentation of the 
legal effect of an instrument does not constitute fraud in law ; and 
this is said by all the elementary writers. (Chitty Cont., 684.) The 
contract of insurance is one that requires uberrima fides on either side, 
it is true ; but it will not be avoided by showing that one, not shown 
to be mentally deficient, signed an application and accepted a policy 
for five years with the understanding that it means one year, and 
gave a note in consideration, on the faith of the assurance of an agent 
that he might pay it or not as he chose, where there is no pre- 
tense whatever, that the party to be bound could not read and did 
not know what he signed. 

But aside from the fact the misrepresentations here were misrep- 
resentations as to the legal effect of a document, or promises as to 
the construction which would be put upon it, aud not misrepresenta- 
tions as to an existing fact, there is another difficulty in sustaining 
the theory of defense attempted in this case, arising out of the doc- 
trine of agency. Though the agents of defendant seem to have so 
conducted their business with the knowledge of the company, that 
they may be fairly inferred to have had general power as insurance 
agents, and though these powers could not be limited by any special 
instructions not known to those with whom they dealt, still their 
powe s were not absolutely anlimited, and their authority was re- 
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stricted to the range of their employment, and to doing such acts 
and making such representations as an ordinarily prudent person 
might expect them to do, or to be authorized to make on behalf of 
their principles. The representation said to have been made in this 
case was certainly a remarkable one, and not calculated to impose 
upon a person of ordinary caution ; and it is difficult to conceive that 
any one in his senses could believe that the agents of an insurance 
company were authorized to make written contracts for the company 
to bind the company for five years, but to be void in one year at the 
option of the insured, and also to receive promissory notes containing 
an absolute promise to pay, and to agree for the company that the 
note meant simply nothing at all, and might be paid or not at the 
pleasure of the maker. Ordinary prudence would require that this 
condition should appear on the face of the paper. As the other point, 
however, sufficiently disposes of the defense, it is not necessary to go 
into the question of the authority of the agent. No such question 
was really presented in this case at all, and no such question was pre- 
sented to the jury by any instruction, the misrepresentation here 
being a misrepresentation as to the legal effect of the instrument 
signed. A misrepresentation that will avoid a contract, must be mis- 
representation as to an existing fact—not a mere opinion, nor a prom- 
ise to be fulfilled in the future, nor a representation as to the effect of 
a written contract, the interpretation which will be given to its terms 
by one of the parties to it, or by the courts. N. Lindell Hotel Co. vs. 
Bailey, 437 C. of Appeals ; Dormitzer vs. Greve, ib., 403. 

The objection of plaintiff to the evidence of defendant should have 
been sustained, and the instruction given by the court was not war- 
ranted by the evidence, as the misrepresentation spoken of by the 
witnesses was not such a misrepresentation as would avoid the policy 
or the note. 

The judgment of the Circuit Court is reversed, and the cause re- 
manded. All the judges concur. 
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RECEIVERSHIP.--DISPOSITION OF DEPOSIT. 
Supreme Court of New York.—Schenectady, Special Term, April, 1877. 


In the matter of the petition of Henry R. Pierson as receiver of 
four Life Insurance companies. 


The petitioner is the receiver of four life insurance companies, viz.: 
the Guardian Mutual of New York, the Reserve Mutual of New 
York, the Widows’ and Orphans’ of New York, and the New York 
State Life. » He was appointed by this court upon the application of 
the attorney general, made upon complaint of the superintendent of 
the insurance department, pursuant to the provisions of chap. 463, 
sec. 17, Laws of 1853, and amendments thereto. The decree appoint- 
ing the receiver, expressly excepted from the assets to be received by 
him ‘‘the securities deposited with the superintendent of the insur- 
ance department,” but provided “that the receiver be at liberty to 
apply to this court upon the footing of this decree for such further 
instructions and directions in the premises as he may be advised are 
necessary.” The receiver now applies for the extension of his 
powers so as to embrace within his trust the securities deposited with 
the superintendent. He also applies for advice and instructions, the 
nature of which is indicated in the opinion. 


Pecsnam and Tremarn for the Receiver. 
E. W. Paiaz, Deputy Attorney-General, for the policy-holders. 
for the Superintendent of the Insurance Department. 


Lanpon, J. 
It seems to be settled by authority that a receiver of a life insur- 


ance company, appointed upon the application of a policy or stock- 
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holder, or in any manner other than under sec. 17 of chap. 463 of the 
Laws of 1853, has no right to the securities deposited in pursuance 
with that act, by the company, with the superintendent, for the secur- 
ity of the policy-holders. Ruggles vs. Chapman, 50 N. Y., 164; Peo- 
ple ex rel. Ruggles vs. Chapman, C’t Appeals MSS ; People ex rel. 
Stout vs. Chapman, 5 Hun., 222. The transfer in such cases of the 
securities from the statutory custodian to the receiver, appears to 
have been refused upon the ground that the statute having given the 
superintendent their custody, and not having given the power to the 
court to direct their transfer to such a receiver, the power does not 
exist. It is not believed that this objection is valid in cases like those 
now under consideration. The 17th section of the statute cited, and 
under which this receiver has been appointed, provides that ‘‘ the 
court shall decree a dissolution of the company and a distribution of 
its effects, including the securities deposited in the hands of the su- 
perintendent.” It certainly is no amplification of jurisdiction, for a 
court of equity to which the distribution of the securities of an insol- 
vent corporation is specially delegated, to assume, in the person of its 
officer, the custody of the securities to be distributed. It thus be- 
comes the executor of its own decree, and makes it certain that the 
justice it adjudges shall be done. It may be that a scheme can be 
devised whereby the superintendent can as effectually and safely make 
this distribution. But the superintendent is no officer of the court, 
and unless made a party in a suit or special proceeding will not be 
bound by its decrees. Many things are needful to be done, to ascer- 
tain the proper persons to whom this distribution must be made: the 
rightful claimant must be recognized, the wrongful one excluded. 
The court can in the person of its receiver, or by means of the orders 
it shall grant him, take and state the accounts, examine the claimants, 
require the production of books, papers, and vouchers, and exercise 
all the powers necessary to secure a just distribution. The superin- 
tendent has not by virtue of his office all these powers, and unless 
he adds the office of a receiver by appointment of the court, to his 
office of superintendent, it is not easy to see how he can be required 
to do all these things. It seems to be plain that the statute, which 
conferred upon the court the power to decree distribution, subtracted 
from it none of its usual powers, whereby it makes its decrees effec- 
tive. 

The 6th section of the same chapter provides “ that the superinten- 
dent shall hold such securities as security for the policy-holders.” It 
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requires the company, as a condition precedent to its right to do 
business, to deposit them with the superintendent for that express 
purpose. In transferring these securities from the hands of the 
superintendent to the receiver, no change in their character or des- 
tination will be tolerated. They are, and must continue to be ‘“‘ se- 
curity for the policy-holders.” Beyond defraying the expense of their 
own administration, no expense should be incurred upon their 
account. 

It is easy to see that if these securities were to become part of the 
general fund in the hands of the receiver, it might happen that a large 
part thereof would be consumed in unprofitable litigation, and for 
the purposes which, if the end could have been seen from the begin- 
ning, would not have been undertaken. 

In reaching the conclusion that the power to direct the transfer of 
these securities to the receiver exists, it is not intended to express the 
opinion that it will always be necessary or expedient to make such 
transfer. The power to appoint a receiver is not conferred upon the 
court by the statute otherwise than in the language quoted, directing 
the court to decree distribution. The appointment of a receiver as 
well as the transfer of the securities to him in the cases under consid- 
eration, are regarded as the most expedient means whereby the court 
can secure a just distribution. Other cases presenting different facts 
may perhaps be wisely treated in a different manner. 

Referring to the particular matters as to which the advice and di- 
rection of the court are solicited, the following responses are deemed 
proper to be given : 

1. Whenever it shall appear to be necessary for the receiver to take 
possession of the securities for the purposes of distribution, an order 
to that effect can beapplied for. Additional security will be required. 
Meanwhile the securities may remain in the hands of the superinten- 
dent. It willbe proper for the receiver to submit a statement of the 
condition of the administration of each company, giving, in as much 
detail as practicable, the other assets, and the liabilities of the com- 
pany, to the end that it may be determined whether such transfer is 
then expedient. 

2. These securities must be kept distinct from the general fund, 
and are in no case to be charged with any expenses save those inci- 
dent to their own administration. This direction prohibits their ap- 
plication to the care and improvement of the real estate of any com- 
pany ; to the prosecution or defense of any suits or legal proceedings 
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except those necessary to determine who are entitled to share in the 
distribution, and those affecting the collection of any of the se- 
curities. 

3. The general fund must first be resorted to, to defray the proper 
expenses of the trust. If that fund is inadequate, the labor, proceed- 
ings, and expenses necessary to determine who are entitled to share 
in the distribution, must nevertheless be had and incurred, and the 
remainder of the expense be charged upon these securities. 

4. Upon the transfer to him of these securities, the receiver will 
collect the money due thereon, and for that purpose foreclose such 
mortgages as may be necessary. The superintendent appears to be 
now foreclosing some of them. No transfer of these suits will be 
necessary. The receiver will receipt for the proceeds when delivered 
to him. 

5. The receiver is advised not to delay the sale of the real estate of 
the Guardian Mutual, if that delay will delay the otherwise speedy 
closing of the trust. The depression of real estate does not appear to 
be attributed to temporary causes, and long delay is sure to be vexa- 
tious, and not sure to be profitable. 

The court is not unmindful that there is a lack of experience in 
closing life insurance companies under this statute, and therefore will 
listen to any application for the modification of any of these directions 
whenever experience shall show such modification desirable. 
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PRACTICE.—VALUATION.—INCUMBRANCE.—WARRANTY. 


Court of Common Pleas of Tioga County, Pa. 


* MILLER, HERR & KEMP 
vs. 
THE GERMANIA FIRE INS. CO. 


. Debt lies on a policy of insurance not under seal. 


. Evidence tending to excuse delay in furnishing proofs of loss, and to show 
waiver of the condition requiring the same to be furnished ‘‘as soon as possi- 
ble” after a fire, is properly for the jury, and its weight is for them to settle, 


. Over-valuation of property in an application for insurance upon it, if such val- 
uation be honestly given according to the applicant’s judgment, does not de- 
feat the right to recover for a loss ; otherwise if intentionally over-valued. 


A judgment entered against one of several partners owning a saw-mill and the 
land on which it is situate, is not such incumbrance within the meaning of the 
question in an application for insurance : ‘Is there any incumbrance on the 
property ?” as requires the court to decide as matter of law that such a judg- 
ment is a breach of the warranty against incumbrances made by the firm in 
their application for insurance. 


. In an application for insurance upon a saw-mill (which application was made 
a part of the policy and a warranty on the part of the insured) this question 
was asked: ‘‘Is it in charge of some faithful person, residing on the prem- 
ises, when idle?” and answered: ‘‘ There is a man on premises ;” held to bea 
continuing warranty, and that there could be no recovery for loss by fire which 
happened when the mill was idle and the premises unoccupied. 


This was an action of debt on a policy of insurance not under seal, 
by which the plaintiffs were insured against loss by fire to the amount 
of $2,000 upon a saw-mill, machinery, lumber, etc., in specific sums 
on each subject named. By a condition of the policy the application 
referred to in it was made a part of the contract, ‘‘and a warranty 
by the assured.” The policy was issued on the 26th of October, 1872, 
upon a written application of same date, and was referred to and 
“ made a part of the agreement” in writing in the body of the policy. 

Referring to the mill, this question was asked in the application : 
“Ts it in use the whole year? If not, what portion of the year is it 
idle, and is it in charge of some faithful person residing upon the pre- 
mises, when idle?” 
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It was answered in this way: ‘‘ No, only spring and fall, for want 
of water the balance of the year—there is a man on premises.” After 
the word ‘‘ year” was a stroke of the pen which may have been in- 
tended for a period. 

In another part of the application occurred this question: “ In- 
cumbrance. Is there any on the property?’ Answer: “No.” 
The agent of the company did not see the property, and the policy 
was issued on the application. The application was signed by a 
son of one of the plaintiffs in the firm name. 

The whole property insured and burned was valued in the applica- 
tion at $6,300, and $3,900 insurance was granted on it, one half in an- 
other company. An old house near the mill was valued at $500, and 
insured for $100. The house was not burned. The plaintiffs claimed 
$1,483.34 of the Germania for loss of the mill, contents of the mill, 
and lumber, which were all consumed. Much evidence was given by 
the company to show that the property was grossly over-valued in 
the application. 

According to the evidence of plaintiffs, Van Dyke, the man repre- 
sented to have been in charge when the policy was written, removed 
from the premises in November, 1872, and no one was residing upon 
them from that time till the fire occurred in June the following year. - 
Van Dyke occasionally visited the mill, and was in it shortly before 
the fire the day it burned, but the mill had not been used at all since 
the policy was written. 

The policy required proofs of loss to be made ‘‘ as soon as possible ” 
after the fire. The proofs were not made till thirty days after the 
fire ; but plaintiffs gave evidence tending to show a waiver of the 
proofs, particularly a visit of an adjusting agent, an agreement upon 
a millwright to make an estimate of the mill and contents, and the 
making of such proofs about one month after the fire, and the court 
held the question of waiver one of fact for the jury. 

The defendants’ counsel, among things, requested the court to 
charge in substance : 

1. That debt will not lie on the policy, the damages being unliqui- 
dated. This was refused. 

2. That the plaintiffs’ answer to the question as to the residence of 
@ man upon and in charge of premises was a warranty broken by re- 
moval of the man Van Dyke, and that there could be no recovery. 

3. That as there were certain judgments of record in the court and 
liens against the interest of one of the partners plaintiffs, (evidence of 
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which had been given, ) this was a breach of plaintiffs’ warranty against 
incumbrance. 

4. That no notice of Van Dyke’s removal having been given the 
company, nor consent of company therefor shown, this was a breach 
of the condition requiring notice of any change increasing risk, etc., 
and there could be no recovery. 

5. That if the jury believed the property not “ sound and good,” or 
not worth the amount stated, as represented on the application, there 
could be no recovery. ; 

The court passed upon all the points, but ordered a compulsory 
nonsuit upon the second one stated above. Upon that and the others 
as to incumbrance and over-valuation the charge may be interesting, 
and thus much is given below. 


Wuuums, P. J., charged the jury : 

“ These points (relating to over-valuation) all involve the same ques- 
tion. It is affirmed in them that over-valuation of the property in- 
sured avoids the policy. Upon this subject we instruct the jury that 
the applicant for insurance is not bound to anticipate the valuation 
which a jury may put upon his property ; but he is bound to be fair 
and candid. If the value which he puts upon his property in his ap- 
plication is put upon it in good faith, if it is fairly and honestly given, 
according to his judgment of its value, his right to recover for a loss 
cannot be, defeated because a jury may think the valuation above the 
actual cash value of the property insured. It is not absolute accuracy 
of judgment to which an applicant for insurance should be held, but 
fairness and good faith. If the property was over-valued intention- 
ally, in order to induce the company to accept the risk for the amount 
asked, then the conclusion drawn by defendants’ counsel in these 
points would be applicable. Upon that question, that is, the fair or 
fraudulent character of the valuation, the extent of over-valuation, the 
situation of the property, and all the surrounding circumstances are 
to be considered. 

“ We decline this point (relative to incumbrances). The application 
for insurance was made by the firm of Miller, Herr & Kemp. The 
action is brought by the firm, and in the firm name. The subject of 
insurance, mill, machinery and lumber, is treated as belonging to the 
partnership. It does not appear that the firm had incumbered the 
property in any manner, nor that liens existed against any member 
of the firm except Miller. We do not think ajudgment against him 
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is such an incumbrance upon the property of the firm as requires_us 
to adopt the rule laid down in this point.” 

“The 4th, 5th and 11th points raise the question of the effect, under 
the statements in the application and the provisions of the policy, of 
the removal of Van Dyke, and the leaving of the premises wholly un- 
occupied, without notice to the company. The applicant was asked, 
‘Is it in charge of some faithful person, residing upon the premises 
when idle?’ ‘We think the answer amounts to a representation that 
the property ‘ was in charge of some faithful person, residing on the 
premises, when idle.’ This was a material question. Its answer af- 
fected the risk. "Without such residence on the premises when the 
mill was idle, and the workmen away, the risk might have been de- 
clined as too hazardous. Upon the basis of this answer the contract 
was entered into ; but the evidence shows that from about the time 
when the policy was obtained down to the time when the fire occurred 
the premises were left unoccupied. They were in the wilderness, re- 
mote from settlement. After the removal of Van Dyke they were left 
without oversight or care, except such as could be given by visits at 
irregular intervals. The permission of the company was not asked, 
nor was notice of the situation of the property given to it. This was 
not a compliance with the agreement that the premises were ‘in 
charge of some faithful person, residing on the premises, when idle.’ ” 

“The answers are made with an agreement that they shall be ex- 
press warranties of the truth of what they assert. If, then, the con- 
struction we have given to the contract in this case is correct, nothing 
remains for the consideration of the jury. We accordingly withdraw 
the case from you, and for the reasons given in answer to the points 
under consideration, we direct the entry of a compulsory nonsuit.” 





ENGLISH CASE. 


LIABILITY OF INSURER IN CASE OF REPAIRS. 





High Court of Justice.—Queen’s Bench Division.—June 25, 1877. 





LOHRE vs. AITCHISON. 


The owner insured for £1,200 on a ship valued in the policy at 
£2,600. The works necessary to repair the sea damage done cost, 
after the usual allowance of one third new for old timber, together 
with certain particular average charges covered by the policy, the sum 
of £3,178. In addition to this, the plaintiff, the owner, had to pay 
£519 for salvage services and general average expenses. The value 
of the ship at the commencement of the risk was £3,000, and her 
value on her return to port in her damaged state was £998. Being 
an old ship, the effect of the extensive repairs done was to make her a 
very much stronger and better ship than she was before the damage, 
and after having been metaled, which she was not before, at a cost 
of £695, and having new works done at a cost of £500, neither of 
which sums, of course, would be charged against the underwriter, she 
was worth £7,000. The defendant paid a certain sum into court, and 
the question was whether he was liable for the whole amount claimed. 

Mr. Justice Lusu delivered a written judgment in favor of the ship- 
owner. If, he said, the loss is to be estimated by the depreciation of 
the ship as a salable chattel, the defendant has paid more than 
enough into court. For deducting from the value of the hull the 
cost of bringing her to port, and supposing this to be £519, the bal- 
ance, £479, represents the salvage ; and, deducting that sum from the 
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£3,000, her value when she sailed, the depreciation by sea damage 
would be £2,521, or about 84 per cent ; which, upon £1,200, would 
be £1,008. This is the principle on which damage to cargo is esti- 
mated, and this, the defendant contends, is all that he is liable to pay. 
And what lends additional force to the defendant’s contention is 
that, even with this percentage, the plaintiff will be more than indem- 
nified. He had paid altogether, in order to get the ship up to her 
present value of £7,000, sums for repairs amounting to £4,414, for 
metaling £695, for other new work £500, and for salvage and aver- 
age charges £519, making altogether £6,129. If he receives 84 per 
cent on £2,600 he will realize £2,184, which, deducted from £6,129, 
leaves £3,945 as the total outlay to be borne by him. Adding to this 
the original value of the ship, £3,000, the aggregate falls short of 
what the ship is now worth by £55. And if he recovers from the un- 
derwriters the full amount of his insurance he will be about £500 in 
pocket. This is certainly a startling result, and one which gives 
great moral force to the defendant’s argument. Bat although it hap- 
pens in this particular case that the plaintiff will not only be indem- 
fied, but will be a considerable gainer, the contract cannot receive a 
different construction from that which it could have received if the 
result had been loss instead of gain to him. For the indemnity in- 
tended by the contract of insurance is the making good to the owner 
the loss he sustained by sea damage during the voyage insured. 
Whether the owner will ultimately be a gainer or a loser by the trans- 
rction is a matter beyond the scope of the contract, and one with 
which the underwriter has no concern. The circumstance that in 
this case the owner happens to be, in the result, in a better position 
than he would have been ifthe accident had not happened, cannot, 
therefore, be taken into account. We must consequently return to 
the only question we have to consider : What is the measure of dam- 
age which the underwriter on a ship engages to pay in the case of a 
partial loss? Is the ship, for the purpose of this computation, to be 
viewed in its damaged, or in its repaired condition? If ships were 
kept merely for sale, it might reasonably be contended that the same 
principle ought to be applied which is applied to damaged goods. 
But a ship is intended to be used for profit. The owner isin many 
contingencies bound to repair. He has always the right to repair, 
and it isin the contemplation of both that if damage happens the 
ship will be repaired if it is worth the expense. If, instead of repair- 
ing, the owner chooses to sell the ship in her damaged condition, he 
fixes his loss at the difference between what she was worth and what 
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she is sold for ; but if he elects to repair, the loss is ascertained by the 
cost of the repairs, less a proper deduction on account of having new 
timber for old. There is no authority for the position that where the 
repairs have been done their cost (with the qualification mentioned) 
is not the proper measure for damage. The anomaly in this case is 
really caused by the arbitrary rule which has been established, of es- 
timating the benefit which the owner receives from having new tim- 
bers in the place of old at one third their cost. If it were allowable 
to enter into what, in the present case, should be the proportion, a 
much larger allowance—perhaps two thirds—-would be nearer to the 
reality, and that would have reduced the claim on the underwriter to 
the dimensions of the ordinary partial loss. But that, we think, can- 
not be done. To prevent the disputes and difficulties which such an 
inquiry in each particular case would cause, an average rate of allow- 
ance has been adopted, and the usage has been so long established 
and so uniformly applied that it has become practically incorporated 
into the contract. For repairs to ships which are not, in the lan- 
guage of marine insurance, ‘‘ new ”—that is, ships on their first voy- 
age or which are less than a year old (for it does not seem to be set- 
tled what the precise test of novelty is)—no allowance is made, for 
they cannot be the better for the repairs. But as to all other ships 
the rule applies, whatever may be their age or the state of their tim- 
bers. If the ship is an old ship the rule operates greatly in favor of 
the owner ; if the ship is a sound, newly-built ship, the underwriter 
has a great advantage. It is clearly for the benefit of all parties that 
some fixed rule of allowance should be established, and as this has 
prevailed so long it may be presumed that, on the whole, and in the 
long run, justice is done. At all events, being so established, and be- 
ing by implication part of the contract, it cannot be varied to meet 
exigencies of a particular case. The contention that underwriters are 
not liable for more than a total loss with benefit of salvage, is found- 
ed on a misconception of the contract, which is a contract of indem- 
nity. When the assured abandons and claims for a total loss, the un- 
derwriter is entitled to salvage. But the owner is not bound to aban- 
don. He may always always repair if he pleases, and claim for a 
partial loss ; and when he does so, the salvage belongs to him. The 
contract is not to pay £1,200 in the event of a total loss only, anda 
smaller sum if the loss is only a partial one. If this had been the in- 
tention it should have been expressed. What the underwriter en- 
gages is to pay any loss which the assured may incur from the perils 
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insured against, not exceeding the specified amount. The claim for 
a proportion of the salvage expenses over and above the £1,200, is 
one which cannot be allowed, for these services were not for the bene- 
fit of the underwriter. The damage done was so great as already to 
exhaust the policy, and the underwriter could gain nothing from the 
attempts to save the ship from sinking, unless the owner abandoned, 
and as the owner refused to abandon he elected to appropriate those 
services to his own benefit, and having done so he cannot charge 
them against the underwriter. Judgment (except as to that) for the 
plaintiff, the shipowner. 





